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This solitary instance 
literature, especially 
designated the practices -of the Companions, especially of 


the first four Caliphs, as sunnah, which was deemed to b< 


part of what Shayb&ni calls "binding information" » ufc> 
(iii) Besides references to the sunnah of the Prophet 
and of his Companions, there are also references to the 
sunnah of the fuqahct- ^^ and of the virtuous people 
So far as the latter use is concerned, it seems to mean 
"good examples" as such. It has been used in a broad 
moral sense. As for the sunnah of the fuqahd *, to which 
Abu Yusuf refers side by side with the sunnah of the 


^rophet and the Companions, the context elucidates the 
significance of its use. Abu Yusuf mentions fupahd ’ 
ile stressing that in deciding what is allowed and 

is prohibited, if is not practice to which one should 


guidance; one should rather follow the sunnah of 
, the Companions, and the fuqahd*. The o 
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So far as the Companions are concerned, 1 
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ies, and character¬ 


ises their practices as sunnah . As for the fugahd*, 
their value is secondary, and nevertheless important. 
Firstly, it is they who can rightly interpret -the tradi¬ 
tions from the Prophet, etc., and derive fiqhi norms there 
from.^^ Moreover, it is the traditions attested by the 
learned specialists which are to be regarded as authentic 


an idea which Abu Yusuf repeatedly stressed, 


In fact 


this appears to be one of the reasons for Abd Yusuf’s 

distinction between hadith and sunnah.^-^ She expression 
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second centuries wnen 


the compendia^of traditions were in the process of coming 
into existence to enable judgments by referring to a known 
body of authoritative traditions. Hence, not only was 


“agreed practice” put forward as a barrier against iso¬ 
lated traditions, but was also used quite frequently as 
an argument for further authentification of the tradition 
which sunrsorted a certain doctrine, or sometimes even in¬ 


dependent of traditions. 

A semantic survey of 


;erms used for expressing 


the concept of consensus shows that the situation was ap¬ 
proximately the same as in regard to sunnah ; viz ., that 
the technical terminology was in the process of development 
but the process had not reached its final point. Hence 
the concept was expressed in a variety of forms. Never¬ 
theless, the concrept of consensus was close to acquiring 


a technical term — ijm^ * 
shall see. 
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Coming to the Medinese school, reference to conse- 
sus generally takes the form of claiming the consensus oi 
the Medinese. fhe doctrine seems to have been well- 
established from the first century. 1 ^ in his letter to 
Layth, Kdlik objects to his alleged deviation from the 
doctrines of the Medinese ,1 ama' ah as a whole. He quotes 
two Quranic verses (IX, 100 and XXXIX, 18) and derives 
therefrom the doctrine that ’’people are bound to follow 
[the doctrines of] the Medinese.” He further supports 

this contention by sayings ”It is to Medina that migra- 
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tion took place; it is here that the Qur’&n was.revealed, 
declaring what is permissible to be permissible, and what 
is prohibited to be prohibited, fhe Prophet was among 
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century, can be misconceived as eviden 
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vivid consciousness that the sunn ah of the Prophet, 
besides the Our’dr, constituted: the ultimate and para 
mount authority. It is perhaps owing to a lack of prc 
appreciation of this phenomenon thaty^dulson has tend* 
to the view that the Muslims of the earliest period d: 
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concerned 


have already seen that this conclusion is untenable. 
Nor is it corroborated for the secondary stage in the 


development of Islamic F: 
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the first century and the second century, as we shall s 

presently. Our evidence consists of: (x) statements• 

which either imply'or explicitly refer to the paramount 

authority of the precepts and practices of the Prophet, 

well as the vogue to adduce the precepts and practices 

of the Prophet as final arguments; and (ii) examples of 

alterations in their own doctrines or in the doctrines 
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their school by the Kufian jurists of the second' cen- 
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the attitudes of the early generations of Muslims, 
the situation as it obtained in the second century. 

.In the first place, it is to he remembered that 
the motive which actuated?the early juristic activity 
was overridingly a practical one; the necessity to 
define Islamic norms relative to actual life-situations. 
The primary concern was not to collect arguments in 
support of right doctrines, but to lay- down the right 

Vi ;■[ 

doctrines themselves. In this connection the jurists 
referred to a number of sources — the Qur'dn, traditions 
from the Prophet and Companions, 'practices *, etc. The 
attitude of the early jurists towards these sources was 
relatively an informal one, and was characterized with 
trust in the soundness of the doctrines of those who were 
acknowledged as authorities, and in the continuity and 
purity of those 'practices' which constituted the Islamic 
way of life. As long as this trust remained unchallenged, 
formal criteria played a less important role than in the 
subsequent period in deciding which out of the numerous 
.sources ought to prevail in a given case. In the earlier 
period, there were no hide-bound formulae which guided 
the jurists in these matters. A good deal depended upon 
subjective factors -such as the use of common sense, 
intuitive conviction, etc. Hence, when Sh&fi'a judged 
his predecessors and contemporaries according to his 
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too many nor too serious to 
fidenee in the local authorities. In fact it is this 
confidence, combined with relatively primitive materia 
conditions which bannered a speedy and regular diffus: 


of doctrines and traditions, as we; 


lon-avau 


ability of compendia of traditions which were recognised 
by more or less all muslins as authentic, which had led 
to the formation of regional schools prior to the rise 
of schools centred around the doctrines of individual 


jurists 


confidence in local 


authorities and in the purity and continuity of 'practice' 
that little need was felt by the scholars of the early 
period to justify their doctrines by consistently adducing 


systematic or tradition 


arguments. 'they often stated 


their doctrines, presumably without feeling the necessity 
of mentioning the arguments which justified them or the 
sourcas whence they had been derived. In short, unless 
were strong reasons which called for the scrutiny 
articular doctrine or 'practice', the general assump 
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authenticated, they do not mind using mursai t,r*ai 
t'ions and at times even consider a tradition with full 
jjn&d as repealed by a imrsaj tradition. xyl In fact a 
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.dition.Ay^- In fact a; 
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find traces of this situation. Ve notice, for instance 
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regard to isnUdp ^ 2 though he is fen’ more advanced in 
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le second centum 


existence of two diverge: 


iev tesx: 


xi uuu.es 


the entrenched 


old and the emerging new. It was this which was responsi¬ 
ble for so many inconsistencies. 

Furthermore, the attitude of the "ancient schools" 
towards traditions, practices, etc., was inxiueneed oy tne 
fact that as yet there did not exist exhaustive compendia 
of traditions which were generally recognized as aulnenuic 


lence a formal tradition going b 


ack to the Prophet did not 


necessarily enjoy the same reverence and certitude aoout 

its authenticity, as it began to enjoy from the tnird 

* 

century onwards when the canonical collections of tradi¬ 
tions were made after those traditions had been scrutinize 
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traditions as such wore not esteemed very highly*202 
It was owing to this lack of certitude about the an then 
ticity. of many of the traditions that were cited at that 
time that the hierarchy with regard to traditions could 
not always conform to the hierarcy with regard to sunnah 
( viz *> the Prophet, the first four Caliphs, Companions), 
liras, the preference of a tradition from some Companion 
to that from the Prophet did not mean thax xii 0 ciu uiionxy 
of the Companion was reckoned as such to be higher than, 
or even to be on par with, the authority of the Prophet. 

It simply meant that the former evidence was deemed to b< 
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more crustwortny tnan tne latter, 

It was owing to the lingering skepticism with 
regard to quite a number of traditions that were in cir¬ 
culation during the second century that they were set as: 
on account of several considerations other than the lack 
of completeness of their isn£d or the lack of reliability 


of their transmitters, 


some Companion of the Prophe* 


had acted in contravention of the principle embodied in £ 


tradition from the Prouhe- 


U-10 U. 


’Edition was considered 


to be suspect,particularly so if the transmitter of 


he tradition had himself acted in contravention of that 
principle .^5 j n t;} ie same way, occasionally if there was 
some authentic, tradition embodying the doctrine of some 
Companions, especially of noted Companions such as 'Umar. 













cr 


ion umar, exe ., wnicn was oppose a to some uruaixion 
from the Prophet, the latter was considered doubtful 
because of the assumption that the Companio 2lb C O tiJ. U 2iO u 

o ^ f** 

have been ignorant of the teachings of the Prophet."~ uo 
In this connection the practice of the first Caliphs 
was considered highly authoritative. It was presumed by 
some, if not all, that there was no sunnah of the Prophet 

2Q7 

which had not been put into effect by the first Caliphsr w< 
It is owing to this widespread and strong belief .that the 
practices of the first Caliphs constituted an important 
consideration in judging the authenticity of traditions 
that Sh&fi' £ had to insist again and again that the prac¬ 
tices of the Caliphs, even as the agreement of some 
Companions, did nc6 confirm the authority of traditions 


from the Prophet; nor did the divergene 
[or of their practicesj from traditions 


e of their doctrines 
from the Prophet 


weaken their authority 

Although what has been said above 
he Me dine s e and the Kalians, the example 
of the latter from■traditions from the Pr 


applies both to 
s of the divergence 
ophet in favour 


ox practices and traditions from 


the Coia]}anions are consider- 


ably less than the former. Phis partly 
relatively more trenchant criticism of 

it: 

One significant example, however 
Siarl.i (pp. 164 f) . Abd Yusuf relates 


explains Sh&fi' £' s 
the He dine s e. 2 0 9 
, is that found in 
a tradition from 














air according to v/nicn 


Wilts XI u 


phet used to award forty 


stripes as a punishment for drinking wine, Abd Bakr used 


to award forty, and Umax eighty. At 
this is sunna h , and our companions ax 


Abd Ydsuf adds: "All 


'e agreec 


t t>U Ulicx U UX.j 


■punishaeat for drinking vine, whether in small or in big 
quantity, is eighty stripes". 

Still another example is that on the question of 
option in sale, the Kufians abandoned a well-authenticated 
tradition from the Prophet merely because ’everyone®, viz .. 
H the muftis of our time 11 , that is, those who were neither 

01 n 

Companions nor Successors, had abandoned it. 

A few cases notwithstanding, there can be no doubt 
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Kufians, prevailed ove 
which is an index of t 


Iron otner autnontie: 


Lveiv greater importance 


attached io traditions from the Prophet by the Kufians 


as conn are a w: 


"1/2x0 

Medinese, 

li 

xis, 

XcXHi 
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shows that they had, to a great extent, anticipated ShcLfi'i, 
and were markedly closer to his formal position than were 
the He dine se. 


The next important conclusion of Western scholarship 
is that legal traditions from the Prophet are exclusively • 
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time would. 


certain period of time Would ne cesaur xjl y n3.\ r o o @ on 
known to all the other jurists of the same period, 
irrespective of the area where th&z jurist lived; 

(3) that all the traditions which were “in circula¬ 
tion” at a particular period of time were recorded at 
that time and preserved subsequently so that our fail¬ 
ure to find something in the works of a particular 
generation is tantamount to its non-existence, 

None of these assumptions, however, can be cor¬ 
roborated by historical evidence. She earliest collec¬ 
tions of traditions which have come down to us were 


composed circa mid-second century and subsequently 
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ffhese works too were motivated by a complex of factors. 
One of these was the desire to collect the doctrines 
followed by one's masters. It was owing to tills that 
at times it was deemed enough to record the doctrines 
of one's school, without necessarily supplementing them 
with supporting traditions from the ultimate author!- 

p-| rj 

ties, i.e., the Prophet and the Companions. 

We have already seen-that many a doctrine which 
was derived from the Qur’dn was recorded without any 
reference to .the relevant Quranic verses. 2 -*- 8 ihere is 
overwhelming evidence to show that this was equally true 


















wixa regard xo traditions. -mere are eases wnere a 
jurist recorded the doctrine of his school on a legal 


question hut did not cite the tradition which was rel 


vant to, and/or even supported. 


ms doctrine, even though 


he doubtlessly Imew tlfat 1 
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l© loiiowm 


.s merely 


, fco iiiw UiiO Vjj, 


>U UU 


noa empxoyea 


oy boiiacnw cuxu 


oral otiier modern sonoxar 
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U oil ibL « Ot ^ f ' C> 


younger than munio ana 


ae nrenared an edition oi 


Ifilih's irav/atta’ in which, be¬ 


sides noting the doctrines and 


iditions of Hdlik, 


also noted the variant doctrines of his own school and 


Dccasionally supported these doctrines by arguments, 


tfhieh generally coi 


XlidbUU Ui U. 


idxtxons irom xne i/roonot 


ind/or til 


e companion; 


would be instructive to compare 


fcne wo worms m or do 


me section on 


le oravers in mow 


(,pp. 3 ff.) contains 


in all 


traditions, out 


of which only three have been mentioned in Kuw . 
Sh . (pp. 42 ff .). 

On the question of the time of morning praye] 


the disagreement between the Kufians and the nedi- 
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traditions more frequently and attached greatet 
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ax a, 


.n aaaition to 


-ns insisted tiaai 


tions shoi. 


leet certain formal criteria of autnet 


ieation. One 


Ui 


■pfimfiiiTS YJ 


was requirea tnai 


of transmission should he 


his reasoi 


•i tradition 


23 'i -. , 

were considered to he inaeceptaoie. ■ y ‘ r it was no o even 
deemed enough for the authenticity of a tradition that 
all the persons mentioned in the chain of its transmis¬ 


sion should he identifiable. She transmitters we 
















wb wyspaxiioiia ana irom sue rropnex, xnanios xo xne iac 
that the latter were not always considered to he more 


authentic than the former, occasionally the 


ormer were 


iade to supersede the latter. On this point. 


w J.O liW 


the Kufians*. ho we Ter> 'but 


the neamese who were the main 


target of 8Mfi s i ? s criticism As come area wl 


iftrfTnese, the cases wherein tney allov/ed traditions fro: 


tne Companions to supersede traditions from the ^roohe- 


are negxigiDie 


:ms snows tnat owing to a iormax. 


com xaence m tnei 


le Kui ians were aneaa ox the He dines* 


thus maicmg the hierarchy wun regard to traditions con¬ 
form more consistently to the accepted hierarchy with 
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regard to' sunnah . **" 

It is not difficult to see that among the two pro¬ 
minent schools of the second century,’ vis,, the Hedinese 


and the Kufians (besides 


taixionisxs; 


243 ShAfi*?' 


JlxGLL ~L X 


attituae was, on the wncxe, closer 'to , ana a continuation 


of, the attitude of 


xne nuixans 


Side by side with the above-mentioned agreement or 
similarity between,, the Kufians and Shaf i * i, and notwith¬ 
standing that/ the views of the Kufians were significantly 


divergent from those of Shdfi 1 i on several important cues- 
































trad 


ss&asri'i’s robust confidence in the authenticity oi - 
tions from the Prophet, he have noted earlier some of 
the considerations which, according to the ancient 
schools of law, made the 'authenticity of traditions frc 
the Prophet doubtful, and have also mentioned Sh&fi’i’s 
refusal to concede the validity of those considerations 
which illustrates the difference between the two atti¬ 
tudes.^® The traditions from the Companion^ or estab 


liahed practice, etc., on the strength of which the an¬ 
cient schools occasionally allowed traditions from the 


Prophet to be superseded, appeared to Shdj 


i to be 


equally vulnerable to the charge of inauthenticity. 
Hence, traditions from the Prophet appeared to him as 


better-aualified to prevail 


249 


.n one; 


Shdfi'i's 


attitude was that once there was a tradition from the 


Prophe't which fulfilled the formal requirements of au- 
thentification —— completeness of tne cnain of transmis 
sion ana the reliability of its transmitters —- it had 
to be treated as the only valid evidence of sunnah and 

if 

had to prevail. 

The Kufians, like the other ancient schools of 
law, were not as confident about the authenticity of th 
so-called traditions from the Prophet. This relatively 
deficient confidence of the Kufians is reflected, inter 
alia, in the many more reservations which they had with 
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traditions that the Kufians had developed canons of 
Ha&ith -oriticiam according to which traditions could be 
rejected on several considerations in addition to consi¬ 
derations relating to isnjd . One of these was that a 
tradition could only be accepted if it was; 

(1) in agreement wittj the teachings of the Qur’dnj^o 

(2) in agreement witfihtbe sunnah of the Prophet $^57 a 
sunnah which is so well-known and has been received in 
such a manner as to exclude the possibility of doubt 

(sunnah ma'rdfah, mahfdzah ma’rtlfah) ; 258 

«»- n-- ,^n-r . m n...»sn 

(3) widely-diffused and generally accepted by the com¬ 
munity ; 2 59 

(4) transmitted by and/or known to and accepted by 

V 

Q £f\ 

scholars and fuqahd ’ ; COKj 

(5) and related by transmitters well-known for their 
integrity and trustworthiness.261 

Conclusion 

All this shows that the * Kufians occupied an inter¬ 
mediary position between the Medinese-Syrians- and Shdfi’i, 
The Medinese-Syrians, whose trust in the purity and con- 
. tinuity of ’practice* and in the soundness of the doct- 
rines, of the pas't had not- been as rudely challenged as 

t of the Iraqians, represented and clung more tenaciously 
the early attitude which was characterized by frequent 










which is evident from the 


doctrines much more freduentlv than the 


Prophet and the Companions, which were req; 


eluding 


efore a trustworthy evi 


uncompromising 


thought and temperame 
















ox xiie do ay 


roDust conxiaence m tne autnenticity 
of formal traditions from the Prophet which was in cir¬ 
culation in Sfa&fi’i's time. Unless there were any grounds 
for this confidence, Sh&fi* £’s legal theory would not 
have 'had any feet to stand, upon. 

p f O 

0. Consensus 

Reference to consensus as an argument in legal 
matters was a well-established practice in the ancient 
schools of law. Even during the first century we find 


i 


_<v Nakha* £, a Successor, claiming consensus of the 


Companions in support of the Kufian doctrine rega: 

9 £ ^ 

the time of morning prayer .‘~' JJ During the second century 
the ancient schools, as Schacht has shown, not only refer¬ 
red to consensus frequently, out also distinguished bet¬ 
ween the consensus of all Muslims on essentials, and of 

<r 

specialists on details . 264- 

Just as the question of the correct kind of rela¬ 


tionship between the Qur’cbi and the traditions posed eer- 
265 

tain problems, ^ likewise did the question of relation¬ 
ship between consensus and traditions. Greater emphasis 
on one meant less emphasis on the other. Shis tension is 
manifest from the writings of Shdf i' i, who gradually qua- 















of all Hub, 


uompanaions but 


























sub , in theory as well as 
of the Medinese scholars. 


ffiowie 


eouenx 


,ade nucn 


sus and adduced traditions fro; 











^which i 


the Julian 


Doraoly 
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a consensus aoout 


authority. Moreover, even if there was a consensus of 
scholars on questions regarding- which nothing explicit was 
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02 any. single Mxnpani.on.‘* wv '' . in the sane manner, it v/e 
Shayb&ii 1 s avow©d principle ..not to diverge from the 
decision of any of the Oceanians when no other Compa 
was known to have disagree!; 2 ^ This was tantamount 
the consensus of the CoamitiSons. like their Me din 


s which h 


be concluded that 


of the Comp 


She more common form in which consensus 


ound its 
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majority or scnoiars agreed, the Kaftans seemed 
to believe, were binding :for the succeeding generations. 
2he consensus of the scalars of all lands acne are d to 


khabar l&z 


have been, (besides, of course, consensus of all Muslims 
on essentials and the consensus of the Companions) there¬ 
fore, part of what ShaybSnx has termed as k habar llzim ,^ 00 
The difference between;the Kufian position on this point 
and that of Sh&fi* £ was that in keeping with his character 
istically formal attitude, Sh&fi'£ insisted that consensus 
could only mean unanimity, that is, absolute agreement 


without tne aissent oi even one single person.-^- 1 - More¬ 
over, consensus to him seems to amount to deliberate ag¬ 
reement regarding a doctrine, rather than tacit approval. 
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In practice, however, reference to the consensus of 
the school was much more frequently resorted to by the 
Mufians tnan tne soove-mentioned categories of consensus 
It is not -clear, however, as to the extent to which con¬ 
sensus of one’s school was considered authoritative. The 
iledinese, as we know, considered their local consensus not 
only as an argument which was valid for themselves, but pre 
sum ably also binding upon others. 3°^ The ICufians, on the 
contrary, do not seem to consider their local consensus 
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with the ancient schools, assigns consensus a much less, 
important role Hie tension between traditions and 
consensus is also quite evident from Dr . IV, (pp. 254 ff. 
wherein the representative of the ancient schools mentior 
.consensus as the final argument in all matters. Of con- 


ig traditions, 


waxen were neither cased on tne Qur'an nor on xne sunnan . 
The importance of consensus in this particular context is 
evidenced, for instance, by Abd Ydsuf's admonition to 
follow only those traditions which are, inter alia, accent 
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by the community. This is implied in such statements 

as the'following of Shaybani: "This is so on the str« 
of what has come down from the Pronhet regarding whicl 


;o on tne strengt 


there is no disagreement , JXJ> or the statement of the 
representative of the ancient schools that he would accep 
only those traditions regarding the acceptance of which 
there was consensus 

This use of consensus marks the Kufians off from 

Shafi'i. It is for this reason that unless a tradition 

was an unquestionably authentic one (and it was consensus 

* 

that is, its common acceptance,, which ensured that) , 'they 
did not allow the Quranic injunction to be interpreted 





















contemporary schools. 

Moreover, in the past consensus was largely an in¬ 
formal concept. It was — and perhaps for this very 
reason — also anonymous. As Islamic jurisprudence ad¬ 
vanced towards greater formalisation, the concept of con¬ 
sensus too was bound to be formalised. It is owing to lac 
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incept in 

the earli 
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he anonym 
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nothing 
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persons whom he knows. Sven if All&h. had done so, how 
would this justify talcing one's religion from persons un- 
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known 1 . It was again perhaps owing to lack .of formal!- 
sation of the concept that the agreement of the majority 


was considered eouivalent to consensus. 


iis lack of 


formalisation is als6 evident from the rather gratuitous 
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of consensus of the Companions made by the ancient 
s in suoport of their -doctrines, and from their 














e follow! 


Sh&fi’i: ‘There were in Medina some 30,000 

Companions, if not more. Yet you relate a given 
opinion of perhaps not as many as six, or only 
from one or*two or three or four, separately or 
in union,' while the great majority [of the Com¬ 
panions] held different views. Where, then, is 
the consensus? Give an example of what you mean 
by majority’. Opponent: ‘If, for example, five 
Companions hold one opinion in common, ana three 
hold a contrary opinion, the majority should be 
followed’. Shaft*£: ‘This happens only rarely, 
and if it does happen, are you justified in con¬ 
sidering it a consensus, seeing that they dis¬ 
agree?’ Opponent: ’Yes, in the sense that the 
majority agrees.’ But he concedes that of the 
rest of the 30,000 Companions nothing is known. 
Shdfi'i; ‘Do you think, then, that anyone can 
validly claim consensus on points of detail? 

.And the same applies to the Successors and the 
generations following the Successors’.^!-? 
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mis aevei- 


opment took place only after the legal methodology had 
been more or less definitively elaborated, after qiy£s 
had been 4 given a rigid motald, after tlie ways of inter¬ 
preting the authoritative' texts had been categorically 


fixed 


the compendia of authoritative traditions had 


come into being. It was these developments which grad¬ 
ually narrowed down the scope of r ci _y payed the way 


nr Thft 


rigidly systematic position of Shdfi’i, 


ha v pi. aye a an important 
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;exts were available 


is synonymous witn considere< 


opinion which was based on common sense and considerations 
of common good, of the broad interest of religion, of 


equity, etc. it was only WHpi 


s had been generally 


acknowledged as the only reliable form of applying human 
reason to law that anything which did not conform to qiyds 
began to be designated as ra’y in an opprobrious sense.^ 


During the period under o 


U1 ObUu' 


tne second century 


of the hi,1 rah — not only was ra’ y used side by side with 
qiy£s . but qiyds was quite frequently superseded when it 
w r as seen to lead to inconvenience and iniquity, or was 


likelv to harm the* interests of the ‘-luslims. or was even 














the Introduction of 


One manifestation of ra ; y was 
some of the considerations: Stated above in interpreting 
authoritative texts: that is, the tendency to interpret 
authoritative injunctions not merely with reference to 
their outward meaning, but in terms of the objectives 
which they seemed to be designed to serve. This justi¬ 
fied not only .the use of common sense, but also practical 
convenience and administrative considerations in the 
actual application of legal doctrines. 

The Prophet had permitted women to go out and 
pray congregationaiiy. Later this permission 
was considered likely to be misused.^ Abd Kanifah 
favoured this view, and using his juristic dis¬ 
cretion, expressed the opinion that even though 1 
it had been permitted in the past, “women should 
not go out [for congregational prayers] in the 

present time except old women with regard to 

.10 

whose going out there is no objection”."* 

In the time of the Prophet, according to 
Abu Yusuf, one-fifth of the booty was divided 
into five portions, corresponding to the. five 
items for the expenditure of the booty laid 
down in the Qur’fn.* 1 * 1 * Abu 3akr, 'Umar and 
'Uthmdn restricted its division to three items 
instead of five, thereby omitting two viz ., of 
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' Abu Yusuf cites a tradition from the Prophet 
according to which the Prophet had. prohibited 
the sale of water. I Abu Yusuf adds: "The mean¬ 
ing ( tafsir ) of this with us and All&h knows 
best — is that‘fie [i.e,» the Prophet] prohibit© 
its sale before its having been stored, and this 
storage could only be in containers and vessels, 
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but not in wells and cisterns**. 
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punisnmenrs 


was tne same, adu nanifah and Abd Yusuf were 
opposed to this, and based their view on the 
matter by referring to the question of compet- 

•m 

01 

ence of jurisdiction in respect of such persons.. * 

Another manifestation of ra*y was the explicitly- 

enunciated principle that the interests of Isl&m and 

Muslims should serve as an important consideration in 

judging the appropriateness of positivedoctrines: 

Regarding the enforcement of hadd punishments 

in enemy territory Awsct* 1 was of the view that 
* 

all of them except the hadd of the amputation 
of hand might be applied. Abu Yusuf points out 


ratter by reierrang to the question 


Awsst’i was of the view that 
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He deduced this doctrine analogically from 
the report that the Prophet had imposed ^ 


punishment on the Jews, both male and female 
She established doctrine regarding zakah 
on dinars and dirhams was that the minimum 
on which gakdb was payable, was 20 mithq.il of 
gold and 200 dirhams. If a person has had 
10 mithgdl of gold and 100 dirhams for one 
year, Abu Hanifah’s doctrine was that the 
two should be added up, (which makes the 
amount fall within the taxable minimum) and 
thus he should pay zakdh . On the contrary, 
Ibn Abi IayId thought that neither of these 
was liable to zak&h unless each one of them 
amounted to the minimum laid down for zakdh , 
and that the two should not be added up. He 


■ 


derived this by analogical reasoning based on 
the case of a person who had 30 goats, 20 cows, 
and 4- camels. Hone of these comes within the 
taxable minimum though if they were added up, 
the eritire stock would be liable to zakah. . 

How, since the established role in respect of 

m- 

\ 

the latter case was not to add them up, they 
may not be added up in the former case as well.■ 
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held this to be valid and fixed th 


A mATI i 


donation which is legally valid at one third 


of the donor’s property, 


.s doctrine was 


derived presumably by considering the case to 

C Q 

be analogous to that of legacy. 


As compared 


*ayla, ti 


aiv^s in Aba 


.fan are mi 


partxv oecause ox tne lar¬ 


va have access to 


Cfc IhUUU 


greater number of doctrines held by Abu Hanifah than qj 


Ibn Abi Layld and that his doctrines are quite ofte. 


n men¬ 


tioned along with the arguments adduced by him in supporl 


of those doctrines. More signid 


.t, nov/ever, is tne 


'act that Abu Eanifah's use of aiy£s represents a mod 


advanced stage than 


ni n 


01 ion aor Layxa* in part- 


this was because of the predominantly theoretical orienta 


tion of Abu Eanifah’s le 


gai xnougn 


Being a speculative 


jurist, Abu Hanifah attached much less value to material' 
and ethical considerations than attached to them by Ibn 
Abi layld, Awzd* it gnd other contemporaries. Apart from 
these causes there was also the concern for methodological 
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If a Muslim worn- 
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four women to be permissible, u .Anything above 
fpat is prohibited by God in His Book. So, the 
fifth' wife, end marriage with one's mother, or 
with one’s sister are all alike in that respect, 
and prohibited. Similarly, were a harbi to marry 
a mother and her daughter, will you allow him to 
remain in wedlock with the two? Or if he married 
two sisters in one contract, will you leave the two 
in wedlock, even though he has had consummation of 
marriage with the mother and her daughter, or with 
the two sisters? The same is the case with regard 
to marriage with five women in one contract n 

The question of the remuneration of the rulers 

from public treasury was settled by analogy with 

the right of the wali of the orphan in the latter's 

68 

property as laid, down in the Quranic verse 17, 6. 

Abil Haaifah and Ibn Abi layld considered pearls 
and ambergris which were obtained from the sea as 
not liable to tax, for they were the same as ( bi 
manzilah ) fish. With regard to walnut, almond, etc., 
provided they are found on tree-tops, in mountains or 
deserts or in caves, the established rule was that 
no khard.j or *ushr might be imposed on them for they 
were the same ‘as ( bi manzilah ) fruits in mountains 
and valleys [which were tax-free],°9 









that huff aloe a and camels of Bukht s,i.e 


. Bact- 

riana) are similar to camels and cows, and in 
this respect the nature of the inter-relationship 
between buffaloes and cows, etc., is the same as 
between ia‘az (a species of goats) and sheep, hot 
of which come under the category of shah . 70 

The doctrine on rhSeSz and kanz is based on a 
tradition from the Prophet, It is, However, Ulu 
rated by pointing out that they were parallel to 
ghanimah (booty), so that the same nu.es whicn 
are applied in respect of the latter also apply 
in respect of the former. 7x ■ 

AbH Ydsuf points out that the rule with regard 
to the treatment of the non-Arab non-Muslims 
should be the same as the rule applied with regar 
to the ahl al-Kit&b of Arabia. 1 ^ 

The question of muzdra'ah and mus&q&h was 
decided on the basis of traditions. They were 
reinforced, however, by an analogical argument 
pointing out the parallel between muz dra ah and 
musdqdh on the one hand, and mud drab ah on the 

other. 7 3 

A man reclaims a piece of land in an island 
from inundation and brings it under cultivation. 




















is some athar , w ^9 In fact Shaybdm gives the impression 
that if there does exist an analogical case, one must 
resort to analogical deduction, This is well illustrated 
by the argument he develops on the question of the sale 
of articles which are not in the possession of the seller 
at the time of sale. She Eufian doctrine, which was also 
followed by Shaybdni, was that such a sale was invalid. 

She Mediaese doctrine agreed with that of the Kufians 
insofar as foodstuffs were concerned, and was embodied an 
a tradition from the Prophet. The Medinese were not pre¬ 
pared to extend the application of this rule to any other 
article. As against this doctrine Shaybdni argued that 5 
^People are obliged to resort to aivds in questions regard¬ 
ing which there is no athar on the basis of the questions 

O A 

on which there is an athar . rt ° w 

She following examples will illustrate the use of 
qiyds by Shaybdni: 

The Eufian doctrine was that blood-money 
( diyah ) if it was paid in dindrs, was 1000 
dindrs; if paid in dirhams was 10,000 dirhams, 

She Medinese disagreed with the Kufians with 
regard to the latter, and considered the blood- 
money paid in 'dirhams' to be 12,000 dirhams, 

Both the parties cited trad^t^pns from 'Umar 
in favour of their respective doctrines. 










reinxorc 


^■mmy*** v* *«. a vi.awyu yj* c^mu. ^ 

tions from ’Umar.arid I will gee which, of the 
traditions is closer to the doctrines of the 
Muslims in matters other than the present one 
that one is correct, ill Muslims are agreed 
without any dissenting voice - that is, all t 


on less than ZQ dinars of gold, end on less than 
200 dirhams of silver. From this Shaybdni deduces 
that one din&r is to he reckoned as equal to 10, 


•ather than twelve din 


He urges that the 


basis of reckoning applied in the case of zakdh 


should also be applied in t 


he case of blood-money, 


and cites a tradition from 'ill and Ibn Mas * dd that 
the hand of a thief might not be cut for theft for 
any amount less than 10 dirhams or one dindr, which 
implies the above-mentioned rate of exchange. 

If a person purchases a slave who has some 
property, to whom does that property belong: 
to the slave or to the buyer of the slave? 


The question was considered to be analogous 
4 * 

to that of buying palm-trees which have well- 
formed dates on them. In the same way as the 











dates would belong to the vendo 


.pulate a othe 


opne 


so with the property of 
If someone cannot pe: 


ution and 


repeat the prayer. 

(b) Another parallel is the case of the man 
who cannot pray in the standing position owing 





though "the course adopted by the person con¬ 
cerned was not be a laudable one. The doctrine 
was justified by pointing out the parallel bet¬ 
ween this case and that of zih&r and talaq, both 
of which are morally disapproved, and yet become 
legally effective if pronounced. to9 

The question was whether the consumption of 
vinegar, which was manufactured by adding salt, 
etc., to wine is religiously permitted. The 
Medinese doctrine was that both its consumption 
and sale were prohibited. Shayb&ni supported 
the Kufian doctrine, viz., that both its con¬ 
sumption and sale were permissible on the 

n* "pa v? *n rt t q fsn S ■nni n+hrl m vh t.hh 


bani 

pointed 

out 

the 

case 

and tha- 

CT 

O 

the 


dead body of the animal, which is ’’forbidden 
by G-od. " But the skin of the dead animal be¬ 
came permissible after having been tanned, and 
so did the wine which had been changed into 
vinegar. 

m 

If a man starts his prayer with tayammum 
and learns during the prayer that water is 

















is that 


rammm becomes void in the eve^ 


of the ava.ilability of water. 1’his doctrine 


was Justified by an analog 


”l)o you think 


that a person Who 'is obliged to make expiation 
( kaffirah ) owing to fbreach of] oath and does 
not have the means to make kaffir ah by manu¬ 
mitting a slave, or feeding and clothing people 
does three - days of fasting not absolve him?" 

Ihe Medinese replied; "Yes". Shayb&ni; "If 
he fasted for two days and part of the third 
day when he became rich and thus acquired the 
means to make kaffhrah, will he be absolved 


of making xatiaran oy means ol manumission or 
providing food and clothing, by completing the 
three-day term of fast?" This systematic 
argument is followed by the citation of two 
other examples. A person who does not have 
the means of making sacrifice in connection 
with tamattu* is reouired to fast for a certain 


number of days 


case he acquires the means 


whereby he could make the prescribed sacrifice 
*■ 

before he has completed the full term of' fast- 










L'ifiee Instead. 


Likewise, 

a person who commits gihdr and does not possess 

the means.to manumit a slave, he may expiate 

by fasting two months consecutively. Now, 
even if there is only one day left for the 
required term of fasting to be over when he 
acquires the resource whereby he can manumit 
a slave, the only proper thing f or him to do 
is to expiate by manumitUng a slave. In the 
same manner, if water is available before the 
prayer has ended, he should withdraw himself 
from the prayer, make ablution and then comp¬ 
lete the prayer.®* 

She minimum of travelling required for the 
application of the rule of oasr in ritual 
prayers for travellers was fixed analogically 
from the rule (embodied in a tradition from 
the Prophet) that a woman may not travel with¬ 
out any male companion, who is within prohibited 

degree of kinship, for more than three days 

88 

and three nights. 

A man dies without having paid his due of 

zakSh and makes a will that it should be paid 
* 

from his inheritance . (Dhe He dine se considered 
this to be wasiyah and the zakah due against 













oxxering xnat sacrxxice mate ax. 


Likewise, 

a person who commits j glh^r and does not possess 

the means to manumit a slave, he may expiate 

"by fasting two months consecutively. Now, 

even if there is only one day left for the 

required term of fasting to be over when he 

acquires the resource whereby he oan manumit 

a slave, the only proper thing for him to do 

is to expiate by manumibiing a slave. In the 

same manner, if water is available before the 

prayer has ended, he should withdraw himself 

from the prayer, make ablution and then comp- 

87 

lete the prayer. 1 

The minimum of travelling required for the 

application of the rule of qasr in ritual 

$ 

prayers for travellers was fixed analogically 
from the rule (embodied in a tradition from 
the Prophet) that a woman may not travel with¬ 
out any male companion, who is within prohibited 
degree of kinship, for more than three days 

OQ 

and three nights. 

A man dies without having paid his due of 
zak&h and makes a will that it should be paid 
from his inheritance. She Medinese considered 
this to be was ay ah and the z shah due against 
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they were of the view that i 
article (whether foodstuff o 
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Shayb&i: 


e prohibi 


a is told by the Me dinese 


not sell foodstuffs v/ithout being in possession 


<e did not hear that 










be opposed 


munaa al an 


only when the items exchanged belonged to 
















mic law at least from the second century on, it neverthel 






















deference for consider atio: 


account 


xusui ar 


doctrine was that IsX^m would he offered to 


emD 


would remain intac 


they would he separated according to istihs£n 














Quite often istiiisan signified departure from 


interpretation o; 


statement or a too for: 


application of the authoritative rules, disregarding 


broad interests of Jelaa. and the considerations o: 


common good and equity, the following examples are 
typical; 


If a -person says to a woman: 


you enter 


his nouse, if you enter tnis nouse, my slave 


Decome tree, Accora: 


u W u 1 V WUO 


person is liable to fulfil the undertaking 
only if the woman enters the house twice ; bul 


accord 


ing to istiiisan, ne 


.iaole even ix sne 


, 104 

enters once.^ ^ 


Pour persons gave evidence of sin& against 
•person, and two others testified that he was 


a muhsin, as a result oj 


.oh he was -punished 


with lapidation. V/hat should be done in case 
it was found subsequently that the witnesses 
were slaves, or in case the witnesses withdraw 
their testimonies while the accused was still 
alive — although injured owing to lapidation? 
According to aiyds , he should be subjected to 
the punishment of a hundred.lashes, "which is 
the doctrine of Abu Yusuf arid Shaybani; whereas 
istihs£n demands that they should be excused 


















ifftWHl 



all of them will become 


4nd will t therefore, not he required to work 




















said subsequently; !, Be manumitted you: 


i tl08 


according to tiivls . all will become free, a; 
1 

will be required to iaake no payment for the 
purchase of liberty, whereas according to 
istihsUn , they will be made to work and pay 
off from their -earnings t w o , thirds of 
their value. 

A Muslim army lays siege of a fort or a 
locality and a group of the besieged people 


it riusiim army rays siege o: 


begs for 

the security of 

the ir 

property and 

their re 

latives in lieu 

o f wni 

ch they promise 

to open 

the gate of the 

fort for the Muslims, 

a promise which they do 

fulfil 

1hose people 

were con 

sidered to be en 

“t ltl0Cl 

to security. 

However, 

if they daisied 

that 

the good arti- 


cles belonged to them ana that the good cap¬ 
tives were their relatives: according to oiyas , 
their claims should not be accepted unless they 
produce the evidence of * udul Muslim witnesses. 
Shaybari adds, however, that it would be dif¬ 
ficult to apply o ivas in this situation for 
* 

it is unlikely that 'udul Muslims would be 
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..a cover oixxy wit? iun 
might be)» without ii 
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the city 

cover all that the 

XUi w 
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contains 021 "Cao suroa^yli ux • 

A tDerson swore that he would, not ouy a cer^ai 
article unless it was for less than ten dirhams 
and then bought it for nine dirhams plus one 


and then bought it fo 


dirham. According to qiyds , this does not 

entail breach of the oath; according to igtihsdn 
1 13 

it does. ' 

A person employs a labourer to dag for him 

a well which lies on the way of Muslims for 

which he has not obtained any permission from 

the ruler. Someone xnlls into une welx c*nd 

dies. According to oiy£s . the responsibility 

is that of the labourer. Abu lusuf, nowever, 

argues that oivcts would no~ be followed in 

✓ 

this matter because of [the presumption of] 
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Abu rianiian* In addition to tne differences mentioned 

' ■ 

above (i.e. relating to the relatively elementary 
character of the inferences drawn from authoritative 
sources in the early period), there seems to nave been 
another difference which has had a major impact on the 
course of the development of Islamic legal doctrines 
as well as of Islamic legist theory. Ibriham and other 
jurists upto his time were generally concerned with those 
legal questions which had actually arisen and they had, 
therefore, felt called upon by the pressure of practical 
problems to lay down appropriate doctrines relative to 
those actual problems. By the end of the first century 
a class of legal specialists had already come into 
existence, of whom Ibrdhim is a brilliant example. As 
contrasted with his predecessors, the concern of Ibrdhim 
was not a few scattered legal questions considered in an 
ad hoc fashion; he was rather concerned with the entire 
body of legal doctrines. The emerging class of legal 
specialists began to take a professional academic interes' 
in legal questions. Hence the attitude of these special! 
appears to be perceptibly different from that of the 
earlier aMis and muftis. ‘Their innovation lay in a 

turn *^**-**mm .. " 

comprehensive and systematic treatment of legal questions 

«• 

a deliberate activity directed towards evaluating legal 
questions from the Islamic standards. 


legal 


Previously, 
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highly complicated and subtle question IS y Ou u SO .iUX 

the questions themselves. 

A comparative study of the questions considered 
by IbrShiin, Ah! Hanifah, Ab! Y!suf, and Shayblni will 
illustrate the ever-increasing consideration of hypo¬ 
thetical questions: increasing in range as well as 
complexity and subtlety. This will become quite evident 
from studying the „ doctrines ox Tot Shin, or of his contain- 

i. A, $ ^ U \^0 ^ ^ 


noraries mentioned in -cthar A.Y. and -vb 
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if 

ie follow 

mg examples 


have been picked at random merely for the purpose of 
illustrating this trend of development. 

Z man 


With regard to the question vine the: 


i-iaii on 


money which had been loaned out should be paid by the 
owner or the person who used this money, the early 
Kufian doctrine viz., 


lat of r&r&him, was that it should 


be paid by the latter.Abu Hanifah disagreed with 
this view on the strength of a tradition from 'All 
according to which zakfih should be paid by the lender 
after the recovery of his money. nthdr Sh . also 
mentions through Abu Hanifah a tradition from 'Uthmdn 
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significant question on|whieh 
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LaylA had disagreed. 
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1,000 
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le view t 
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recovery ox tne 10a 
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: oilowing the methoc 


lentioned above vis ., appl 


;he accepted rules to a 


large number of hypothetically conceived questions, 


le x on owing examples w 


.nustrate tne metnoc 


as well as indicate the extent and direction of the 


elaboration of legal doctrines 


A person has had 1,000 dirhams against another vh 

had refused to pay for several years, whereafter the 

* 

plaintiff established his claim by means of evidence. 


She owner need not pay zakin for the period during which 
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xor xu unan m urn acuuajjLy paid, wnererore the person 
entitled to pre-emption agrees not to exercise his right 
of pre-emption. Does the claimant remain entitled to 
pre-emption because of the buyer's mis-statement, or 
does he forfeit his right owing to his decision of not 
claiming that right, although this itself was the out¬ 


come of a false statement made by the buyer? 


ol48 


Ihese questions were considered by Ion Abx Layld 
as well as Abu Ba nff ah. Abu Hanxfali and his colleagues 

9 9 

considered a large number of other questions which has 


been mentioned in Jdmi’ 


Ifve persons purchase a house from some individual 
Will a person's claim to pre-emption be entertained 


merely with respect to one fifth of the house, or will 
he be entitled to claim the entire house?^-49 

A person buys a piece of land and its palm-trees 
which have fruit on them. Will the claimant of pre¬ 
emption be entitled to all that, including its' fruit? 

And if the trees had no fruit at the time of sale, but 
bore fruit between, the time of sale and the recognition 
of the claim of pre-emption, will his claim of pre¬ 
emption include the fruit as well: (l) in case the 

. It 

buyer had not cut them, and (2) in case he had cut themv^ 

a house which was not alread 


A -nerson buvs half of 
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maxe expiation? ^ 

If these few Questions are compared w: 


the hundreds of Questions mentioned in 


J^mi* Kabir* it becomes evident that the; 


£? t* a f r" 


of trying to formulate doctrines cove: 


an conceive 


legal questions. She fantastic extent to which this 


particular method - was used by the Kufian jurists of th 
second century (particularly by Shaybchii), surely poin 
out that its original home was no other place but Xuf a 


aoreove: 


a comqaris< 


huiian doctrines, eiaoo] 


by means of the application of the above-mentioned 


,a made with the doctrines of the other contemporar; 


:entras of Islamic law' such as Syria or meaxna, it 


becomes 


witn, or unai 


aa a-c ieasp oeen mauny aeveiopea oy, 


the Xufisns 


t is also not difficult to imagine that 


the elaboration of doctrines by this method would have 
helped to develop, refine and elaborate legal methodology 
in Xuf a, for the application of this method is incon- - 
ceivable without considerable, -juristic dexterity, which 
in turn is bound to be further developed ana sharpened 
by the constant application of this method. Furthermore, 
although this particular method was not adopted whole- 

4i 

heartedly by the other centres of Islamic lav/, it was 


impossible for them not to 


.uenced at all by this 














doctrine 




















































is 6 Yi& 6 xrfc from iiis fact tnat t a cam cal legal reasoning 
of Tbrdhia was quite restricted in range, and relatively 

primitive;: in. quality.- 1/J - 

In Ton Ml Layld and Abu Hsnlfah, however, we 

find a considerable amount of explicit technical regal 
thought which is impressive both in irs range ana quaxxty. 
2 r• If 12 , and tali Sago-ir ana £11111 .. 

alia, the technical legal thought 01 me jMui&n xawyers 
of the second century. This means that m tne second 
quarter of the second century, the Kufians had reacnea 
a much higher stage of development and refinement in 
respect of technical legal thought than is evidenced by 
IbrShin's doctrines. It seeas certain, therefore, that 
there was considerable legal activity in the generation 
that is, roughly the last decades of the 

second century, 

;ion which served 
lines of Ibn Adi 
L ay Id and Abu Hanifah. It v/ould 'also not be unjus uifiea 
to assume that many a doctrine which is ascribed in the 
works available to us to these two jurists had nox been 
formulated by them for the first time, that they had rather 
been formulated by their predecessors or contemporaries, 
which they merely endorsed. She reason for the attribu¬ 
tion of many of these doctrines to these two Jurists is 
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me xaot mat a iairly large proportion of legal doctrines 
of that period was not recordeda fact which hinders 
maiding _ any cut and dried assessment of the contribution of 
Hamm&d or of his contemporaries during this crucial stage 


of the development of Islam: 


c xaw 


w 


Ibn Abi layld.3-74 (i. 148 ), was a Kufian judge and a 
contemporary of iM Hanifah. His doctrines, which are 
authentically recorded in Tr . I, show an impressive amount 
of technical legal thought side by side with numerous 


of technical legal thought side by side with numerous 
imperfections. The doctrines of Xbn Abi LayId represent, 
to cite Schacht, "seemingly natural and practical common 


sense, and rough and ready decisions 


rt 17 0 rm 


This practical 


common-sense "often takes material, and particularly 
Islamic-ethical considerations into account,"^' 0 Connected 
with these material considerations is Ibn All Layld's 
regard for actual practice, a tendency which was presumably 
reinforced by his holding the office of a judge.^77 His 
doctrines also occasionally evidence "downright primitive 
features, both material and formal».178 <phese features, 
as we know well, increasingly regressed in Islamic law 
subsequently. Side by side with these features, which he 
seems to have inherited from the past, is his formalism 
which constitutes, to borrow from Schacht, "the most 
persistent single feature of his legal thought".179 ihese 
were the component elements of Ibn Ab£ Layld*s legal 






I&ought. She progress in the development of legal thought 
achieved by Ihn Abi lay Id was quite striking, notwithstand¬ 
ing the prominence of certain primitive features which he 
had inherited from the past, as we just noted. His achieve¬ 
ment la evident from the fact that on a considerable number 
of questions his legal reasoning was of quite a high 
standard-**®® so much so that on several questions he antici¬ 
pated Sh&fi'i. 181 The degree of systematisation achieved 
by Ihn Abi layId is evident from the fact that, in the 
words of Schacht, the ’’cases of remarkable systematic 
consistency definitely outweigh those where the incon¬ 
sistency is obvious.” 182 

. The doctrines of Abd Hanifah, however, represent 

on the whole a much higher level of technical legal thought 

than that of his contemporaries, for example, Ibn Abi layld 

and Awz&'£. 18 3 In Abd Hanifah too we find traces of many 

* 

of those features which were prominent in the doctrines of 
Ibn Abi layld — regard for practice, 184- commonsense 
decisions and material considerations, -A-8 ' / and primitive 
reasoning. 188 

These factors, how r ever, have a much less influence 
on the doctrines of Abd Hanifah than on the doctrines of 

9 

Ihn Abi layld. Abd Hanifah was a speculative jurist rather 
than a judge, and hence he showed much l es s regard fc?r 
administrative and judicial practices. She advance 
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iN&gistered by Abu Hanifah on Ibn Abi Layld. and Awzct'i 
and other contemporary jurists essentially lies in his 
relegating some of the considerations which featured pro¬ 
minently in the doctrines of the latter into the back¬ 
ground of insignificance, the foreground being occupied 
by the concern for systematic consistency. Again and 
again established practices were disregarded, consider¬ 
ations of administrative and judicial convenience were 
set aside, and even the demands of ethical considerations 

ignored by Abu §an£faii in favour of the dictates of syste. 
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matie consistency. The following will illustrate thisr - ' * 
A person took illegal possession of a slave- 
girl, then sold her to someone else who manumit¬ 
ted her. The consideration in favour of freedom 
made Ibn Abi Layld consider manumission to be 
valid. In order to recompense the loss suffered 
by the original owner, however, he made the usur¬ 
per pay the price of the slave-girl. Abu Hanifah, 
followed by Abu Yusuf, considered the first act 
void on technical legal grounds, and consistent 
with this premise held all the subsequent acts 
to be void.^® 

A person purchased an article with-the stipu¬ 
lation that the vendor would have option 
for one day. The article perished in the 
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possession of the buyer and before the lapse of 
the period of the vendor f s option. Ibn Abi layld 1 
decision was seemingly lust and reasonable, but it 


ad been concluded 


property of the buyer. 00a 
If the debtor hides himse 


creditor till the latter reduces the amount 


against the former on the cond 


.e conside 


ion that the 


ion of debt would be 


that this redue 


a. adu 


of the circumstances in which 











orrespondence be twee, 


tnem 


so grossly neglected in Abd Hanifall's doctrine 
that Abu Ydsuf reverted to the doctrine of Ibn Abi 

Layld. 1 ^ 

A person bought a piece of land and erected a 
building thereon, whereafter pre-emption was 
claimed (and the validity of the claim was recognized), 
Now, in deference to the fact that the buyer has 










doct 











amount was not precisely determined? Abu Hanixafa. 
consistent with his view that transactions were 
valid only if the quantity of the property was 
precisely Jmown ? -^5 fceia this transaction to be 

void,-*• 96 

A slave is Jointly owned by two persons of 
whom one enters into muk&tabah. contract with the 
slave, without the approval of his partner, who 
subsequently expresses his disapproval of this 
contract before the muk&tab had paid any instal- 


was moved d y the consideration in xavour 01 tne 
freedom of the slave, which was combined by him 
with the concern to safeguard the right of the 
disapproving co-owner of the slave [secured by 
the doctrine that he would receive money propor¬ 
tionate to his share in the value of the slave]. 
Hence he declared the contract concluded by the 
partner to be valid, although he did not consider 
the manumission of the slave by the act of one of 
the two partners to be valid [for, in this case, 
the interests of the partner had not been duly 

secured]. AM Hanifah, followed by AM Usui, took 
* . 

a strictly legal view of the act and declared it 
to be void. ^97 











In the same way as Abd 9an£fah*s legal thought was 
considerably more advanced than that of Ibn Abi layld, 
it was similarly more advanced than that of his Syrian 
contemporary, Awz&* £338 and his younger Me dine se contem¬ 
porary, MlQLii;, who died about three decades after him. ^“99 
Ihe Syrians as well as the Medinese admitted 
the practice of carrying bach surplus meat and 
fodder from the Battle-field, without making it 
part of the booty, Awz&’i, moved by ethical consi¬ 
derations, expressed the view that if a person.sold 
that before the distribution of the booty, he should 
put the money in the booty? and if he sold that 
after the booty had been distributed, he should 
distribute it as charity. Abd Hanifah, followed 
by Abd Ydsuf, rejected this inconsistent position. 

Ihe main question before them was: is it permissible 
to carry surplus food home? Prom a strictly formal 
point of view this was not permissible, .'for the 


surplus after consumption on the battle-field was 
part of the booty. 

If a private raider carried out an expedition 
in the enemy territory, what should be done with 
the booty that he might capture? Awz&'i considered 
this to be primarily an administrative problem and 
hence decided that the ruler had the option either 
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ijbllir accommodation was possible only by a fusion ox 
material and technical legal elements.^5 

Abu Yusuf * e contribution to the development of 
technical legal thought lay primarily, as we have 
remarked above, in restricting technical legal thought 
by material considerations, and thereby partly restoring 
its old practical orientation. Abu Yusuf, as we know, 
was a judge. He could not, therefore, ignore the prac¬ 
tical problems of judicial administration, the importance 
of established practice, and the realities of day-to-day 
living. He had, therefore, a moderating influence on 


the Kufi an doc t rine s 


doctrine was not, however, 


in any radical manner different from that of his master 
which is in fact pre-supposed in his own doctrine. His 
contribution was, therefore, in the nature of effecting 


slight modifications and improvements which 


were 


generally designed to bring legal doctrines closer to 
the realities of practical life and judicial administra¬ 


tion, 


Tx . I, 17. Abu Yusuf reverts to a seemingly 
just and natural solution of Ibn Ab£ Iiayld.^^ 
Ibid .. 21. Abu Yusuf reverts to a convenient, 
but systematically inconsistent doctrine of Ibn 
Ab£ layli.. 

Ibid., 23. A person declared bankrupt by the 















entitled to carry on monetary transactions 
such as sale, purchase, manumission, gift, 
and charity. Ibn J&x Layld, obviously moved 
by regard for the legitimate interests of 


lowed tne 


doctrine 


consistent, while ibn 


d's doctrine 


practical expediency. Abu Yusuf, by accom¬ 
modating the practical consideration in his 
doctrine which pre-supposes technical legal 
thought, brings about a fusion of the two 








under duress Abu Hanifah takes 

♦ 

formal attitude, which reflect 


■practical realities. Abu Yusuf 


ing the doctrine 


Hanifah in its essential! 


takes these realities into consideration and 
thus considers void the compromise which was 
concluded on the point of the sword, but not 
otherwise. 

Ibid., 60. Abu Yusuf reverts to Xbn Abi 
layli's doctrine which gives greater consi¬ 
deration to practice and expediency, as 
against Abu Hanifah*s doctrine which seems 
to be technically sound, but perhaps practi¬ 
cally inconvenient. 

Ibid ., 107 and 110. Abu Yusuf takes judicial 
practice into consideration which had been 
ignored by Abu Hanifah, and hence reverts to 
the doctrines of Ibn Abi Layld.^ 


Ibid ., 228. Divergence in the evidence 
of two witnesses, according to Abu Hanifah, 
made the evidence void. Ibn Abi layld adopted 
a more reasonable and expedient doctrine, 
which was also in keeping with the dictates 
of judicial administration, and Abu Yusuf 
followed him. 









At times, Abu Yusuf’s technical legal reasoning 
represented an improvement on the legal thought of Abu 
Banff ah, but such instances are not many. Moreover, 

it is partly offset, as Schacht has pointed out, "by 
cases where Abu Yusuf’s legal thought appears weak and 
superficial 11 . 


In the same way as Abu Yusuf’s doctrine pre¬ 


supposes the doctrine of Abu Banff ah, so does the doct¬ 


rine of bhaybani pre-suppose that of Abu Yusuf. It is 


significant that in a vast majority of questions on whicl 


Abu Yusuf had diverged from the doctrine of Abu Hanifah 


Shaybdni followed the 


le ox aou xusui 


,, 210 


.3 use 


of istihsan. almost as free 


auentiy as tnat or Abu Yusuf 


rexrects tne accommodation ox practical considerations 


Prom the viewpoint 


:al legal thought, howeve: 


the level achieved by Shaybani is perceptibly higher than 


that of both Abu Hanifah 


Abu Yusuf. This is evident 


from the improvements and refinements introduced by h im 


in the doctrines of his predecessors, 


as well as from 


the elaboration of legal doctrines on a tremendous scale 
which he carried out — an enterprise in which he remained 


at a level of technical legal thought theretofore un¬ 
attained by anyone else. At times Shaybdni reverted 
to the doctrine of Abu Hanifah as against that of Abu 
Yusuf, generally because Abu Hanifah's doctrine-was 











She 


sounder from the technical legal point of view, 
best evidence of the greatness of the technical legal 
thought of Shaybdni is a comparison of his doctrines 
with those of his itidineie■■■■■contemporaries (particularly 
;/|Mdlih:), which brings him ■■■.■'Out almost invariably as the 

O'! k ^ i ^pi S 

superior, J and with the doctrines of Shafi i ~ whose 
technical reasoning seems to be generally of a higher 
standard than of Shaybctnr, Sometimes, though not often, 
however, Shaybani*s legal thought approximates the 
standard of Shafi’ i: at times, he anticipates him;*^ 

PI R 

and sometimes, though rarely, he even surpasses him, ~ 

VI 

It would be evident from the above that Kufa 
remained the centre of intense juristic activity of a 
high standard throughout the second century. The record 
of the doctrines of this period which has come down to 
us testifies to the superiority of the Kufian jurists 
from the viewpoint of technical legal thought over those 
of all other centres of Islamic law. 

We have already seen ..that Abu Hanifah’s technical 
legal thought was more developed than that of his Syrian 
contemporary, Awzd*i. She same is confirmed by a 

comparison between the doctrines of Abu Hanifah and the 
He dine se jurists recorded by Shay b An i in his Hu.i a.j . 











have been recorded 



Although the doctrines of Abu JJanifah ; 
in general, without reproducing his own arguments 
support of those doctrines, they generally retires 


■s oeen saia 


technical legal thou 


ivel 


supeno: 


- a v 

•cani 


over ms iieaine: 


and ove: 


a nerson s orooerty which nad been loane< 


out to someone was received back by its owner 
after several years. 

A'ou Hanifah, and the Kufian school along with 


him, held the view ti 


.at [the ownership of the 


property being the efficient cause of zakdh l 
the owner was liable to pay zakdh for the entire 
period. She He dine se .-jurists took into considera¬ 


tion the fact that the property had not been in 


the use of the owner, and were, therefore, of the 
opinion that the owner should pay zakah for the 
period of one year only. 

Shaybani easily shows the untenability of the 
Hedinese position by pointing out that either the 
loaned money was liable to zakah . or it was not; 
and that in both cases there could be no question 















of- paying it for 


period of one year. Either 


a 

the person was not obliged to pay zak&h at all, 
or he was obliged to pay for the entire period. 4 

Is a person obliged to pay sadaqat al-fitr on 

behalf of his wife and servants as well? Abd 

Han£fah as well as his school was of the view 
■* 

that he was obliged to pay only on his own behalf 
and that of his minor children and slaves who 
were not meant for trade. As for his major 
children and wife, they were obliged to pay it 
themselves if they owned sufficient property, 
otherwise not. The Hedinese doctrine y 021 tne 
contrary, was that a person was obliged to pay on 
behalf of his wife, and that of one of the slaves 
of his wife, but not on behalf of all her slaves. 

Shaybdna’s arguments in refutation of the 
Medinese doctrine show a markedly higher degree 
of technical thought. First, that the wife being 
a major, was bound by the same roles by which 
all Muslims were bound in respect of zakdh in 
their properties. In the same way as it was the 
wife herself who was liable to pay zak&h on 
behalf of her property, likewise she was liable 
to pay sadaqat al-fitr on behalf of herself. 

Hence, if a person had sufficient property which 
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uments 


hadth (i.e. breach of wudfi ’) w! 
* • 

not permissible to pray' withou 


one 


their doctrine by distinguishing between obligatory 
and supererogatory prayers which Shaybdni shows, 

V.. »•!+-! wr* o vmm^on n ■? -r>al air5n+ r» :q a» «S *?C! "P«lf3A *~3 


ayammum because of non-avail 


person concerned was stall m tne state ox prayer. 

Abu Hanifah was of the opinion that he should break 
« 

* 

away from the prayer and make wudjd’, while the 
Medinese were of the opinion that he might continue 

















to the original injunction, vi 


1 >,n n ri "■ 1 

y ** uuu • 


She He dinese were of the opinion that a 


)erson was not permitted to marry if he was in 


the state of ihrM [foi sexi 


aal intercourse is 


prohibited in the state of ihrfr: 


iiou naanat 


sharply distinguished between cone; 


ig tne 


contract of marriage and the acts which this 


contract validates such as kissing, sexual 
intercourse, etc., and pointed out that it is 


these last v 


to abstain from 


Shaybdni adduced a persuasive analogical argu¬ 
ment which shows a high degree of techincal 
legal reasoning. 5 


A woman is forcibly subjected by ner nusoand 
to sexual intercourse in her state of ihrdm . 

She Hedinese , who did not distinguish as sharpl 
between religious-ethical and legal aspects of 
acts as the Kufians did, did not consider that 
woman to be liable to expiation. Their opinion 
was based on the consideration that since the 
act had been committed aga niiS't *tn0 will of the 
wife, she had committed no sin (and hence there 
was no question of expiation). ^Abu Hanifah 1 s 












though the two 


rom tne 













mm 


nnulment 


■both the cases 


sound basis. 

A person buys an orchard the fruits of which 
* 

have begun to blossom and he takes possession of 
£hen some calamity befalls and destroys all or 
















part of the produce. 

(Che Medinese [obviously 


.©ration ol compassion 


Abu Hanifah was of the opinion that if a man 













in the sword the transaction would he valid, for 











at was vaiia xo receive airnams against the sane 


amount of silve: 


v i. * fcj uWUiU. cU l v 


xn excess oi tne auait: 


sword would be exeliakre< 


ist tne sv/ora itoe. 


^he Khfians were .also of the view tha 


amount of silver in the swor 


a was not precisely 


known, the transaction would be invalid 


The Kedinese were of the view 


tne varue 


of the sword was two third. 


;nat oi tne 


t was one tnira, the 


it is odvious that the nullan school comoinea 


n tins case 


incai consideration oi 
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e x re as onirur 


A person gives defective dirhams to another o: 
promise of deferred payment and receives dirhams 
which are of full weight so that he receives in 


return more silve: 


ine I’iedinese held 


.s to oe Vcina, wniie tne 


Kufians did not. Shaybdni pursuasively estab¬ 
lishes the point that this is nothing but ribd . 
His argument' is: Suppose a man has given someone 
what amounts (in terms of the weight of silver) 
to one dirham less than 100, and then receives 
100 dirhams. *Eow can one justify this addition 


of one dirham? Did he not receive something in 














he other -parse: 


ssion o 


hat he could huy 


not more 


athar from the Ironhe 














Shayb&oi adds: ”It is 
what conforms to the Q 




they ouyer 


tion irom 












interpreted the tradition concerned in quite 


a . different manne: 


their view the 


traditions on option meant that option was 


permitted but only: i: 


tad been specifically 


stipulated in the sale-contract: as lor a 
sale-transaction in which option was not 
stipulated, there was no question of option 
at all and the transaction was considered to 
become operative immediately, a doctrine 
which was supported by reference to tradi- 

Q A 0 

tions from * Umar and Shurayh. i- ‘ T 


iuja.i, pp, 249 1. Abu Hsnif 


Abu Hsnifah was of the 


opinion that it was not permitted to borrow 
animals, for they could neither be weighed 
nor counted in the manner money or eggs, etc*, 
[i.e., those articles all units of which are 
of equal value] are counted. There were 
things which could not be subjected to weight, 
measurement, and even reckoning in the same 
way as articles such as eggs, etc., were, 
each unit of them being of equal value. Hence 
it was not permitted that animals, cloth, 
utensils, etc., should be made objects of 
loan [i.e.,'with the stipulation that an 
animal would be returned in lieu of the 
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e aeainese, on xne contrary, consiaerou 
transactions to be permitted if the 
ty of the articles was specified and 
ebtor was obliged to pay the article 
e same quality. The Hedinese, however, 
an exception with regard to slave-girls 
ear that the debtor might take more 
liberty with her than permissible. 

Shaybsaa points out several incQnsistencie 
in the Hedinese doctrine: 

(l) [legally speaking], there is no dif- 




■ between male and iem 

aie 

si 

aves. 

If - the Mediaese fear 

sex 

uai 

inter 

between the debtor and t 

he 

slave-; 


course between the debtor and the slave-girl, 
this is contrary to their own doctrine, viz , 
that the buyer of a slave-girl nay return 
her to the seller for any defect subsequently 
discovered in her, even after he had had 
sexual intercourse with her, 

(3) The Medinese also held that if a perso 
usurps a slave or camel, etc., and it perishes 
he is liable to its value reckoned on the 
basis of iirs value on the day when he took 
•possession of it. This was contrary to the 




















is doctrine 


o its value once 


And what is wrong 




















a in tms case as mat; j 
some people have fled from hapUm to halal , 
and if you pronounce against this transaction 
on the basis of conjectures (tawahhum) then 

I 

[it should be known that] merely conjectures 

0 / 1 " 

may not invalidate things 

A person buys wheat on deferred payment 


ana tames possession o: 




s tne 


legal juagme 


respect oi tne ion owing 


two cases if they arise from the above trans¬ 
action? (i) If the buyer exchanges wheat 
against dates from the same party, before 
that party has received the dinars which 
were due against the other party. (ii) If 
the original seller buys dates from someone 
else than the original buyer before he has 
received payment from him in dinars and 

transfers the claims against himself to 

r 

the original buyer. 





















possible categories- 


Uii.' 













cancermea 


price proportionate to tne quantity 
should he returned to the buyer, 

She Med in ase disapproved of this trans¬ 
action and considered it to be similar to 
the ’prohibited transaction designated as 
u bay* wa salaf 11 , and they argued that even 
if this transaction did not fall under that 
category directly, it was a means to tnat 
hind of transaction. 

Shaybani: "Shis is not a means to any¬ 

thing and your invalidation of the sale 
transactions and mutual agreements between 
people is merely on the basis of conjectures 
although ‘Umar b. al-Khattdb has said that 
agreements between people are permitted 
except those which turn halal into hardm 
and harfia into halal . " (Hujaj , pp. 217 f.). 

. . .. .o.r # 

One aspect of the development’of technical legal 
thought was to make distinction between the religious 
quality and purely legal effects of acts. Shis aspect 
of the development of Islamic riah led to the formulation 
of -two different scales of evaluation —- the religious 
and the legal. She five.well-known categories of the 
religious scale were: obligatory, recommended, indif¬ 


ferent, prohibited and disapproved. Side by side, how. 














an 


aimosx purely xegai 


ewr f mere aeveiopea anoxne 
scale of evaluation, which was concerned not with the 
religious quality of an faction, but with merely its le 
effects, fills, in the classical Pi oh » comprises the 
following categories: Cl) Sahih, valid if both its 
nature (asl) and"its circumstances ( wasf ) correspond 
with the law; (2) siakrllih . reprehensible, disapproved, 
if its asl corresponds With the law but something forbi 
den is connected with it; (3) fasid , defective, if its 


is wasf; (4) bl- 


asl corresponds with the law but not 
invalid, null and void. 

The Kufians played a significant role in making 
this distinction share, as will be obvious from the fo! 


lowing examples: 

If a husband coerces his wife into cohabi¬ 
tation in the state of ihrdm, does this obligate 
expiation on the part of the wife? fhe I v Iedinese, 
whose distinction between the religious and the 
purely legal aspects was not as keen, did not 
think that the wife was obliged to expiate, for 
she had not committed any sin. fhe Hufian 
doctrine, on. the contrary, was that it was 
obligatory. ,Ihe principle which they enun¬ 
ciated in this connection was significant: 
that expiation was not inalienably connected 













tms view 
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eiuereu i>g ouiisiae utae 


jurisuicxion 01 


religion, u 


the contrary, the idea that religion is vitally releva 
to legal matters seems to underlie the Quranic legisla 
tion and was a corollary of the fundamental revolution 
that the Prophet had brought about — the establishmen 
of the authority of revelation. Shis conclusion is 
further corroborated by ;;tfie fact that the discussion o. 
legal questions remained centred on those question whi 
are related to, or had been stimulated by, the Quranic 


legal prescriptions. In this connection special atten 
tion has been paid to investigating whether the eoneep' 
of the sunnah of the Prophet existed in the earliest 
period of Islam or was it a later development, as some 
Orientalist scholars claim. Our own conclusion is tha- 
the concept goes back to the earliest period of Isidm 
and any other conclusion is untenable on & priori as 
well as k -postriori grounds. 


She legal speculation of the early generations 
was motivated by the desire to practise the teachings 
of the Prophet, a desire which naturally enough led to 
the question: what are the teachings of the Prophet? 
It is by trying to find out and apply these teachings 
to the problems which arose in their lives that the 
legal- 1 - doctrines came into being. 





























Khfa 


the legal thought of which this worm 


to study — was one of the earliest centres of 


Islamic legal speculation, 


; Oi ££> ixULiit 


>er of reasons 


the historical background 


irao, the nature of its 


the role of the Iranians in the early poli¬ 


tical history of 


j its socio-economic structure 


etc., Eufa became not on§|g an important centre of Islam 
legal thinking, hut its Hah also acquired an impress o. 


its own. 


this connection, apart from other factors 


the peculiar "climate of theological opinion" found 
Jraa seems to have, contnouted to giving tne Auxian 


its peculiar orientati 
The period on w 


tudv is focussed, nov; 


ever, is the second 


L ve stihat 




stage of development o: 


*XLL ct Cl Hi 


by means of a semantic survey ox xne uerms in use. me 
main conclusion of this survey is a lag between the con 
ceotual and semantic development —• the former always 


remaining ahead of the form 


while some o: 


positive results of semantic analysis can oe considered 
to be trustworthy, its negative resulxs cannot oe upust 
too much.^ A number of concepts remained in use xor a 
long period of time before they could acquire standard, 
technical phraseology for their expression. Ehis fact 
reinforces the testimony of other evidences that some 
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regarded as on par, not to say of its being regarde< 


that of the Proi 


(3) Consistent wi 


th the abo\ ! 


c?« x y 


.a natural to find 


that traditions from the Companions wore frequently 
referred to as the basis of legal doctrines. What j 


Intriguing, however, is that occasionally traditions 


'rom the Companions were allowed to prevail over tract: 


ms irom tne rropnex. 


am not 


ana coma nor a 


te Companions were deemed to be possessed o: 


uthority than the Prop! 


*mat it gene re 


• ^ Ct U U o 


es a tradition from some Companion was aeene< 


;o oe more trustwortny 


■u- Ui BUJ 


nah tnan a traaitxon 


which claimed to nave cone ao> 


Prophet, this 


claim being considered of doubtful validity. 

( 4 ) Apart from traditions from the Companions, refere: 
was also made to established 'practice 5 . She sanction 
behind practice, however, was, in general, the assumption 


that 


id originated in the time of the 


Prophet or o: 


hie Companions, and that its introduction was either on 


their initiative or apt: 


ns ior t. 


he supercession o: 


traditions from the Prophet by 'practice*, tne remar Its 
about the relationship between traditions from the Prophe 
and traditions frqm the Companions apply to- tnxs question 
as well. 

(5) furthermore, traditions from the Successors and 














(SOCtraiies ox accredited 


;s were axso oxten aaaucect, 


less were considered 


n o t>a n r. n n p 


out not di: 


lllir credej 


; + 1 A 1 n 


ceptc 

rice was 

(1*16 s(i4,inp 

tic, 

sound 

L 9 v,v..O U&II 

there was 

no 

authority of 

the Succe 

sso 


they were likely to he sound, though there was no absolu - 
guarantee of that, The authority of the Successors or oj 
the fu.qah.jl * was declaratory, rather than constitutive, ana 
hence did. not form p#§t of khabar Idain . 

(6) So far as the paramount authority of the precepts 


and practices oi the Prophet is concerned, 
quite obvious. It is established, inter a 
explicit statements of the Kufian jurists 
century on that subject as well as by the 


seems to oe 


j. j_d , u v 


umerous aepar- 


;ures iron xhe estaonsi 


iea doctrines ol their school mac 


>y Abu Hanifah, Abd Yusu 


h avbhi 


,d by the numerous 


alterations of their own doctrines since they came to mow 
traditions from the Prophet which were opposed to those 
doctrines. 

( 7 ) She fundamental difference between the ancient 
schools and Shafi'i was that to the latter surra ah was iden¬ 
tical with well-attested traditions from the Prophet. In 
the ancient schools, sunnah was not necessarily embodied 
in the form of traditions from the Prophet. 'Traditions 
from the Prophet were merely one evidence of sunnala . There 
were, however, other evidences as well, such as ‘practice* 
and traditions from the Companions. The attitude of the 
ancient schools is to be explained by the fact that by the 
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scholarly standard (though nc 


occasionally oy 


ft!tnou > 


y eiaoorations 


iev embody a eonsideraoxe 


nount oi researcn 


’p. al -Sunn; 


963 A.3.; and adu 


an sub-continent discussion 


has continued on more or less Lhe sane questions 


She denial of 
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or authority 01 


one tiiftUA <> 


itions from the Prophet was initiated by 


I'lCXii cAi iii A Cl ci 


am d av 


,d.c. 1957 A.D, 


) and is 


presently spearheaded by G-iulfc. Anmad iarvSz, 

'On C-huldn Ahmad Pair-res see the doctoral disserta¬ 


tion ox Hiss 


Sheila ilcuonough (typescript), sub¬ 


mitted to the institute of Islamic Studies, McGill 
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102 and J. Schacht, ’’Foreign Elements in 
indent Islamic la** 1 , Journal of Comparative 
legislation and International Lav/ , vol. XXXII, 
(1950 A,D.), fp. 9-16. The two writers represent 
two conflicting views. 

Out of these, the works of Abu Yusuf (d. 182) 
and ShaybUnf (d, 189) are the fundamental 
sources of our study, for they constitute an 
authentic collection of the doctrines of the 
Kufian jurists from Ibrlhim to Shaybdni, 

See H.G. Collingwood, The Idea of History , 
Galaxy Books, III Galaxy printing, (New York, 

1959 A.D.), passim , especially pp. 249 ff• 

It would be pertinent, perhaps, to point 
out that besides the objective canons of histo¬ 
rical inquiry — and in our view they are 
important and a good deal of confusion on our 
subject has resulted from the failure to apply 
these canons adequately — the outlook, atti¬ 
tudes and inherited biases of the investigator 
on the sub-conscious level also influence his 
findings to a considerable degree, Inis obser¬ 
vation applies to those scholars with whom this 
writer has frequently disagreed in this work, 
as well as to the writer himself. (An interesting 
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Qur’dn. IV. 7. 

G. Bergstr&sser, C-m ndzuge des islanischen Rechts . 
(Berlin, 1935 A.B.), cited in Coulson, op . cit ., 
p. 16 and n. 2. Sehacht attributes the same motive 
to the Quranic attitude to polygamy. (See Introduc ¬ 
tion . p. 14). 

For'its text, see Ibn HishSm, el-Si rah , ed. Muhammad. 
Muhy al-Din 'Abd al-Hamid, 4 vols., (Cairo, 1937 A.15.), 
vol. II, pp. 119 if. 

Goiter, op . cit ., p. 25. 

Ibid., p, 27. 

Loc. cit . A Muslim, such as the present writer, 
would be inclined to look at this matter in a diffe¬ 
rent light. The two phases of the Prophet's life — 
Meccan and Medinar — seem to the Muslims to be the 
gradual unfolding of a Divine pier, a plan .according 
to which the stress on dogmatic erd ethical aspects 
preceded the expounding of legal prescriptions. 

This generally appears to the Muslims to be unrelated 
to fortuitous circumstances. It seems to follow a 
wise scheme in which first things come first. See, 
for instance, Faruki, op . cit ., pp. 20 ff. 

Goiten, op . cit., p. 29. 

See immediately below. 

See below pp. 39 ff. 







Of. Introduction, p. 12. 


This writer takes a 


different view. See also Quranic injunctions re¬ 
lating to sarqah , (V, 38 and LX. 12) and qadhaf , 
(XXIV. 4 f ♦), etc. The sane is true of several 
other Quranic injunctions, for example, those 
relating to family law and inheritance (see espe¬ 
cially IV. 7, aztf 11-13) , regarding the procedure 
of li*dn (XXIV. 6-9)> and regarding the distribu¬ 
tion of booty (LJDC, 6-7), etc, 

?or further discussion, see below pp, 39 ff• 

It is not suggested by this that there existed 
from the earliest period of Islfun a consistent and 
sharp distinction between the judicial and execu¬ 
tive functions. (See below pp, 49 f«). Nor is it 
suggested that the transition took place overnight. 
(See below pp. 48 f.). 

Of. Tyan, on . cit ., pp. 61 ff Schacht, Intro ¬ 
duction , pp. 24 ff.,* and Origins , p. 190. 

Qur’ fin, V. 44 ff. 

II. 188 . '-—v 

That the dispenser of justice continued to be 

called hakan, or haldbnand its derivatives continued 

to be used for dispensation of justice, is plausible. 

Nevertheless, the nature of the function of the hakam 

© 

gradually changed, beginning with the modifications 










introduced by the Prophet. It is also possible 
that during the first century of Islfim the terms 
qfidit and hakam (and hfikim?) were used interchange- 
ably. Phis does not detract from the fact that the 
institution itself had substantially changed. See 
below pp. 46 ff. 

See lyan, op . cit., pp, 67 f j! « Slid 83 ff. In 
this he has been followed by Schacht who, in fact, 
has taken over the entire thesis of lyan as an 
historically established fact. See Introduction , 
pp. 24 ff.; "Pre-Islamic Background", law in the 
Middle Past , pp. 29 ff. 

Is for our conclusion, it is supported, inter 
alia , by "Constitution of Medina" (mentioned in 
Ibn Hish&a, op . cit ., vol. II, pp. 119 ff.), which 
outlines the administrative structure of Medina 
under the Prophet. See paragraphs 23 and 42 of the 
said constitution (according to the paragraphing 
of M. Watt, Muhammad at Medina, (Oxford, 1956 A.35.), 


pp. 223 ff. 

Eyan, op . cit ., pp. 27 ff. 

Ibid ,, p. 64. 

Ibid ., pp. 64 f. In the case of,the last-men¬ 
tioned verse, the actual words of the Qur’fin are: 
"Wa li kulli ummatin rasfil fa idhfi .jfi’a rasjfLuhum 


il 
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for every nation there is an apostle. When their 
apostle comes, the matter will be decided between 
them with justice and they shall not be dealt with 
unjustly). 
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Ibid. * p. 65 . 


43. 

Ibid., p. 69 . 


44. 

Ibid., p. 70. 


45. 

Rather than by a court 

of law’ 

46 , 

Ibid., p. 73. 


47. 

Ibid. , p. 77 . 


48. 

Loc. cit. 


49. 

Ibid., pp , 78 ff. See 

below nn. 64 ff. 

50. 

For the latter part of 

Qur’an XXXIII. 21. 

the statement, see the 

51 . 

This should also be read in conjunction with the 


denunciation of the pre-Isiamic tahkira (Qur’dn V. 

* 

50, etc.) and with the insistence of the Qur'an 
that disputes should be referred to the Prophet 
alone (Our’In IV. 65). As for the Prophet’s dis¬ 
cretion to decline judgment of disputes (Qur’an 
Y. 42), referred to by Tyan (op. cit ., p. 65), the 
reason is not what Tyan suggests, viz .. the arbitral 


jurisdiction ‘of the Prophet. It has rather been 
hinted in the following Quranic verse: 11 How come 









they unto thee for judgment when they have lorah, 
wherein Allfih hath delivered judgment [for them]? 
Yet even after that they turn away. Such folk are 
not believers” (7. 43). 

Tyan, on . cit., p. 64. 

See above pp. 41 f. 

See above p. 44. 

Indeed, it continues to function even to-day and 
in the most primitive as well as the most advanced 
societies. 

This, however, was not the case in the question 
under discussion. For, as we have pointed out above, 
arbitration does not necessarily exclude the exist¬ 
ence of a publicly administered system of justice. 

It can also supplement that system. 

See below o. 50, nn. 61 f. 


lyan, op. cit ., 


■no. 69 f 


Another tradition, however, places the total 
period of his judgeship at 60 years, Waki', Akhbdr 
al-Quddh t 3 vols., ed. *Abd al-'Aziz Mustafd’ al- 
Mar&ghi, (Cairo, 1366), vol. II, p. 200. Moreover, 
according to Schacht the death of Shurayb occured some¬ 
times between 76 and 99, though Schacht inclines to the 


view that he died sometime before 80 


;ms , p. 


229). (According to a tradition cited by Waki*, 
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Ma'mar and about Asl of Shaybani 


hamidui. 


e comelet 


worms 


in the works of five authors of the early 
For a fuller discussion, see al-Nu‘m£n b. 


V Cairo, n.d.] , ^ vo_ls., see vox. a, p. 

Schacht, Intorduction , pp. 17 f. Cf. Coulson: 

". , , there was no suggestion at this stage, that 
the Prophet was any other but a human interpreter 
of the divine revelation; his authority lay in the 







fact that he was closest, in time and spirit, to 
the Qur'an and as such was the ultimate starting- 
point of the sunaa " (on. eft., p. 43). 

Cf. 2?aslur Bahman, op . oit ., p. 9. See also 
n. 75 below. 

See ibid., p. 11. Shis underlies much of what 
Schacht says in his works passim . 

See above pp» 33 f. and n. 23* 

Schacht, Introduction , p. 6. 

This conclusion which, in this writer's view, 
is of very considerable significance, is based on 
a general survey of the subjects dealt with in the 


traditions found in the earliest extant works, 


viz ., the works of Abu Yusuf, Shaybcini and HSlik, 
etc., in comparison with Quranic legal provisions. 
Cf. Coulson, op . cit . , p. 22; "Suffice it to say 
here that Kuhammad must have been faced during his 
rule at Medina with a variety of legal problems, 
particularly those which, as we have noted, arose 
out of the terms of the Qur’dn itself." See also 


ibid ., pp. 64 ff. 

She lack of exhaustive records of the sayings and 
doings of the Prophet, as contrasted with the- case 
of the Qur'an has been a standing argument against 

See, 


their untrustworthine s s 


for instance, D.S 
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Ms sources, he writes 


,tion of the traditions which 


following the assassination oi waiia d. Xazia 121 
the year 126 (2r. IX, 3), Schacht argues that even 
though the statement is correct as to the time for 
the origin of isn&d (i.e,, circa 126). the tradition 
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( Origins , pp. 36 ff.). Inis is a colossal error. 

1 Fitnah 1 is a generic term which signifies civil 
war. It is because of this that Awz&'i used this 
term with reference to the civil war which Awzd'i 
had himself witnessed and which had had grave con¬ 
sequences . In early (as well as later) Islamic 
literature, however, fitnah. usually denotes the 
civil war which roughly covers the five years fol¬ 
lowing the assassination of the third Caliph ‘hthrn&n. 
A tradition in Hunaj (p. 139) with the isndd Mdlik - 
N&fi' mentions that Ibn ’Umar (d. 73) performed 
pilgrimage during the fitnah . Now, if Mdlik had 
in mind the fitnah of 126, he would obviously not 
have used the term for here the span of time between 
the death of the- person referred to and the fitnah 
of 126 is no less than fifty-three years. The 
only fitnah that he could, therefore, have referred 
' to would have been either the one following the as¬ 
sassination of ‘Uthmdn ( circa 36) or that following 
the assassination of Ibn al-Zubayr ( circa 73). For 
the use of the term fitnah , see: 

(i) Abu Hanifah al-Dinawari (d. 282), al-Akhbar 
sl-Tiwdl (Cairo, I960- A.D.), pp. 145, 153. 

(ii) Bukhdri refers to three~ fitnahs . the first 
was that following the assassination of 'Uthmdn, 
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aditions. as a whole 


study of'the traditions, and judging each on the 
basis of its merit. .Although it is difficult to 
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personally, tins v/nter oeneves unax nou nanrw 
attribution of the ruling in question to the Prophf 
was genuine. There seems to be no ground to suppo* 
that he would have forged a sayi'ig of the Prophet 
which was detrimental to the material interests of 


nis own aauenter. a i sin an 


ns is ararx iron tne 


zaet tnat laorication ox tins icxnct naraiy coneres 
with the historical picture that we have of his 


personality. 

T-n_ m ? 


Por Shi i criticism of iihu Eakr ? s ruling (as 
being opposed-to the Qur’&n, etc.), see Ton Kathir, 
al~Bid£yah wa a l -hihlya h, 14 vols., (Cairo, 1551-58), 
Y0l. V. , pp. 290 f. Cf. the noted Sh£'£ mnffasir 
Tahras£ ’ s remarks, al-3ay£n f£ Tafs£r al-Qur* hn 

30 vols., (Beirut, 1955-5*5 A.D«), see yoI . XXI., p. 31* 
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Dhahabi 


Pa tub al-Baldci. 


to have said: "If they declined [to pay evenj a 
rope which they paid to the Prophet, I will strive 


ae-ainst them 






















See above pp. 58 f. 

See above pp. 59 f. 

In the early period, mosque was the main 
centre of intellectual activity, including 
doctrinal discussion. See art 9 iUciH djid", in 
3.1., vol. Ill, pp. ;:315 ff., especially pp. 350 f. 
Por the discussion on dogmatic questions, see, 
for instance "She Treatise of Basra* 1 , op . cit ., 
passim . The dominant interest of the Muslims 
at this period, however, lay in matters which 
are part of Piqh . (See Civilization of Islam , 
pp. 197 f.). 

Por this, see above pp. 39 ff. 

See below pp. 76 ff. 

One of the tasks which engaged the attention 
of the Muslims in the early period was, therefore, 
to collect, all available authoritative traditions 
See also n. 12 above. 

Qur’dn II, 222. 

Ith&r A.Y .. 175 f &th£r Sh ., 47 f. 

Ibid., 522. 

Ithdr Sh ., toe , cit . Here the parallel seems t< 


have been drawn from the doctrine of mahr mitfal 
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coming down 





























period 


the view that: the pregnant widow's _ 
of waiting ended either with, the completion 01 
four souths and ten days or witn tne delivery Oj. 
the child depending on whichever occurs later. 

Por other traditions oh the subject see Ath&r A.Y. 
650, 656, 670, Muw. Sh ., p. 258. 

. See above p. 75. 

Qur’dn XXIV, 4 f. 


See also p. 78 above and n. 44. 

See A. Jaffery, Materials for th e History of 
the Text of the Qur’&n , (Leiden, 1956 A.D.), pp. 
36, 126, 197. 

Athar A.Y., 698; -Athdr Sh ., 428. See also 


n. 46 above. 

See above , p. 60, nn. 80 ff. 

Even though this situation subsequently con¬ 
tinued to improve it persisted till as late as 
the second half of the second century which is 
evidenced in Srs . I, II, ill and la? etc. 

See the remark of Ibn al-Qayyim, (or. cit., 
vol. I, pp. 64 ff.) about the use of ra'i by 
the earlier generations. See also Muhammad Abu 
Zahrah, Abh Hanifah , (Cairo, 1966), pp. 102 f 
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much later than we 


comprises several successive stages of legal doc¬ 
trine.” ( Origins , pp. 222 f.). In his view, this 
centre was Iraq and not Medina ( loc . cit .). 

Inis view of the"Origins" of Islamic jurispru¬ 
dence does not seem to he unjustified for if the 
last decades of the first century were to he 
regarded as the e arliest •period of Muhammadan 
jurisprudence., this'Would mean a too rapid develop¬ 
ment of legal doctrines after the year 100 A.H. 

If that is so, would it he justifiable to hold the 
view that...” the ascendancy of a single centre 
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6 $. 

70. 


72. 

73. 

74. 


75 . 


Ibid ., 11 (c). 

Ibid., 12 (5). 

There is some:;: error of printing, but the doctrine 
undoub te dly is as we have stated. Cf. Athar Sh ., 

41B. 

; fr. 1 I, 10 (h). 

Ibid., 10 {e;)|0f. I-luv.’. Sh ., pp. 226 f. 

Paid., 10 (g) . Theabove ea 
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ticity of the attribution of seve: 
tions to these two Companions. these nave been 
mentioned by Shaft' i in order to show the extent of 
the deviation of the Iranians from the doctrines of 
their two avowed authorities among the Companions, 
a fact which seems to have led to a considerable 
relaxation of Shafi'i's standards of criticism in 
respect of traditions. Nevertheless, these doct¬ 
rines seem to belong to the period-around the middle 
of the first century. 

Kindi, on. cit., p. 545. The technical irregu¬ 
larity of this judgment at a late stage, second 
half of the.’first century, is a pointer to the state 
of affairs in the first half of that century. Nor 
an even more accurate and direct evidence, s-ee 
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reputation. (Chat there should have been disagree¬ 
ments as to who did and who did not belong to this 
group* seems to be natural and cue hardly be adduced 


serious argument against the 
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She fact that the second century sources mention 


this group* the members of which generally 
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ea 


towards the end of the first century, makes a strong 


case m favour of considering tnap there was a core 


of truth behind this semi-legendary reputation. Cf 
the views of Schacht, Origins , pp, 243 ff. 

Ibid ., pp. 8 f. 

Por biographical as well as bibliographical 
information about Awsa'i (d, 157), s,y. . 5.1 . His 
doctrines are mentioned in Ir. IK, and labari, 


Ikhtildf al-Puqahd * , ed. J. Schacht, (neiden, 1933 


A.D.), and ed. Kern, (Cairo, 1902 A.D.) 

Por Iraq, s,v 
513 ff 
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"Basra", ibid ., vol. 1, pp. 1085 f., See also, 
Putuh al-5uld£n . pp. 387 ff., 414 ff., 4S3 ff.; 


Ydcut al-Hamawi, Mu 1 


y arn al-fnlddn , 5 vols., (Beirut, 
1374-76), see vol. IV, pp. 491-94. ■ Spy. , Basra and 
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See above p. 99 


351, 652 and 654. Traditions 


651 and 652 sentientthe doctrine of Ibn Mas’Id, 
based on a Quranic verse: that the pregnant 
woman's period of :Baiting ends with child-birth 
The same doctrine is ifetioned in ibid., 654 as 


;he doctrine of ibrdliim without any 


lent ion 


Ibn Mas'ud or of the Quranic argument on the basis 
of which Ibn Has 'M supported the doctrine. So 
take another example, Athfir Sh. , 598 mentions 
the doctrine of ibn Has d& tnat if an unmarried 
man and woman had sexual intercourse, they should 


be beaten v 


’itli lashes (the punishmient prescribed 


by the Qur’dn) and 


died for one year. It also 


records the variant doctrine of 'Hi that banish¬ 
ment could lead to morally reprehensible conse¬ 
quences ( fitnali ) . A thfr Sh, , 599 merely repeats 
the statement that it was fitnah , without the 
mention of *Ali or any o’cner aumiority. 

Por statistics, see above p. 99* 

See 1thdr A.Y. and 1thar Sh. , passim, e.g., 
Ithdr A.Y, , 655 and 635 and ithdr Sh,. , 598 f. 
and often. 
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See ibid 


IthAr Sh,, 337 
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619, 633, 
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637, 

656, 

679 
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od 1 , 

637, 

679, 

728 


137 


138 , 

139, 

/in 


132. 

133. 

134. 


135. 


136 . 


741, 742, 758, 

See Ith dr Sh. , -passim . See especially 177) 
442, 575 ff., 622, 634. 

See, for instance, 3-thHr A.,Y. , 434 and 778, 
See, for example, question of evidence of 
minors, Athdr Sh. , 634* Cf. the more formal 
attitude of Shayb&ni ( loc . cit,). 

Cf. T: 


II*, Walci , or. cit . , passim ; and 
Kindi, or. cit., passim . 

A n important aspect of the development of 
Islamic Piqh was the trend towards greater forma¬ 
lism and strictness,, which led to placing an ever 
higher value on systematic consistency. 

Per the culmination of this trend, see Shaybdm, 
ai-Jami’. al-Kabir , ed. AM al-V/afd’ al-Afghdni, 
(Cairo, 1356), passim . Tr . I, monks the beginning 
of this trend. 

Ith&r A.Y. , 6 23. 

Ibid ., 628. 

We see the vague beginnings of this trend in 
rences such s.s the one contained in Athar A.Y. , 
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terms of the Historical Development of such 


Views^ (typescript,:contributed to 
Smith’s Seminar. Institute of Isis 


.c Studies, 


McGill University, ^Montreal, January, xyop A.u., 
I.I.S. library, Vertical file), see especially 


pp. 3 


Snanrastam, 01 


di&t, vol. i, pp. 20x f: 


Idturidi 


i (d. 332), She : 


x:XUIi ct, 


jUbbar. II edition, 11 


ibad, 1356;, pass; 


Por its translation see A.J. Vensinck, She Muslim 


Creed, (Cambridge 


A.jj.;, pp * lop 


Shalirastani, on. 


? M » • 


Sharh al-Fiqh al-Akbar, or. cit., p. 5. 


We are not suggesting that 


he ideas expressed 


during the third and fourth centuries go back to 

Abu Eanifah. br.at v/e are suggesting is that 
£ 

since these ideas did not come out from tne 
vacuum, the absence of any evidence to tne cont¬ 
rary iustifies the .conclusion that more or less 


the same ideas, in vague and embryonic forms, 
constituted what v/e have stammeringly termed, 













denied that G-od’ s ordinances 
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line 6; DiwUn 'Ub&yd a l -Abi 

ed. Charles Lyall, (Leiden, xyxo a.j j . j , p. o ( 


line 134 1atari, 

fa’rxkfc 

i, vol. V, 

vol. VII, p. 281, 

line 1 


Lexicon, part 

IV, p. 

1438. 

Lor instances 

of tiie 

use of th 

this sense, see I 

>iw an He 

iss&a, p. 

Aghctni, vol. VI, 


1ine 8; ' 


iim sunnan 
line 3, 


.me a; v 


. ine 2; vol. XI 


, p. 379 


line 4; vol. XIII, p. 731 line 13; 


&i l-iuharnraad Harun, 7 vols 


(Cairo, 1943 A.33.) 


'? P» 


ie 2 , U.' 1 "i 


al-'Ur&s, vol 


■, u . C. 


'arua , x.e. umar, 


XIV, p. 291, line 20, U 


e, line 14 1 sunnan ox aL- 
second caliph), lisfin, vol 
a sunnan and its leader, 


ibid) 


.ddaliyat, p. 830, lin 


Diw&n 


i'arazdacu o. 308 




al-Rahnictn al-Khusei* i, (n.p. 


.ine 7; * Ubayd 


atnavyir d . ado. 


Muhammad Yusuf lain, (Beirut. 1378), p. 9, line 12 


aymani, (Cairo 


Abd al-’Aziz al- 


393, line 18, 


VJl 
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f til 6 - fpl 


Wi t © 'i V ci y kjJ 


or, following an extension of ui.... © lii © cti ijlI 11 XCiI 
the later system applied to this term, the way 
of acting which he prescribed to others during 
his lifetime, or Which he allowed to go on arounc 
him without reproof, 51 (Hurgronje, orp. cit ., 

p. 268). 


p. 26 


Qur’an 


in .» 2.1 * 


not an isoiai 


remark about Mii^oaa, out seems to be tne 
consistent view oi the Qur'an with regard to the 
prophets as such. See, for instance, LX. 4. 

Rd o fnr* n qt rm Mil 1 n . 1 n 11 „ Tnln^ I 


je ? lor instance 


ohn 11 Sal Sh u 


mn HlViCv,!!. 


ilnnl a ft 


“Sunnah", ibr 


11 Qua £h 51 ,* hhmad b. Hanb; 


Gr, If II1N VAh H « IXo O e ? p 

, LvO' ^ ^ ^ h c l ^ -^5 a o cm* m*. 


usnad, vol. il, p. 124. 


id nr, Ci . raziur Jxanman 


(op. 

cit., pp. £ 

5 f.) who 

argues on circumstantial 

groum 

,ds for the 

possible 

genuineness of this state 

ment 

attributed 

to 'Umar. 



SaDari, 


:a’ rikh, v 


297. Schachi 


considers the connotation of the term sunnan in 
this particular case to have been political and 
administrative rather than legal (Introduction, 


p. 17). It is true 


u2^Cv u ’w 


he occasion when this 


sentence v/as uttered the subject of the conversa- 
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e oooo 
















summon towards the "Book of 


Allah 


whole which was b 


see below 





















iuwaqqi 


See Tr . IX, 25. . For a similar example see the 
letter of Layth d. Sa'd (d. 165) the well-known 
Egyptian jurist in I * lam al-Muwaqqi’in , vol„ III, 
















p. 9b . Speaking ol the 


Companions wno were sent to 


different places for .jihad , Layth says: "And in 
each of their battalion there was a group who taughl 
the Book of Allah mid the aunnah of His Prophet and 
who exercised, ijtillad in matters which the Qur'an 
and 'the aunnah had not explained for them." It will 
be noted that in the lq.st part of the sentence 
" sunnah of the Prophet’' was inadvertantly replaced 
by the term " sunnah " which shows their equivalence. 

Athar A.Y ., 478. 

Tr. IX, 13. 

Tr. IX, 50. 

Qur'an XXXIII. 21 cited by Awza'i in Tr. IX, 23- 
Only once does Awza*i use the term sunnah without 
explicit reference to the Prophet. (See ibid ., 37)* 

For these references, see Tr . IX, 1, (a practice 
of the Prophet) ; 2 (a saying of the Prophet); 3 (a 
practice of the Prophet ); 4 (the denial of the reli¬ 
gious relevance of an institution, because of its 
non-existence in the time of the Prophet); 5 (a 
practice of the Prophet continued by a'immat al-hudd 
See, for the meaning of this expression, n. 40 above 
7 (a practiqe of the Prophet subsequently followed 
by the Muslims); 8 (a practice of the Prophet subse¬ 
quently practised by Muslim rulers); 9 (the same as 










above)$ p, 46 (the 


as above); 17 (a practice 


same 

of the Prophet); 20 (a saying of the Prophet); 23 
(a practice in the time of the.-Prophet); 26 (argues 
for the pemissibility of a practice which was held 
as permissible in the time of the Prophet, support¬ 
ing it by a sayilplof the Prophet); 31 (a saying of 
the Prophet); 34 (a practice of the Prophet); 48 (a 
practice of the Prophet (p. 129), and an analogy 
based on an event in the life of the Prophet (p. 130) 
50 (a practice of the Prophet which, says Awzat'i, 
has the greatest claim to be followed). 

Ibid ., 4. 

Por instances of reference to practice without 
the mention of the Prophet?see ibid., 3? 6 , 9? 14, 

19, 25, 32. 

As for references to practice as a supplementary 
evidence and claiming its introduction by the Pro¬ 
phet, see its instances in n. 52 above. 

See ibid., 6 , 9, 19, 25 and 32, In several of 

these, the reference is to the a ? lam ah and/or the 

* ulam£ ? which shows the continuity of practice and 

thus reinforces the claim of i.ir.icf . She reference 

to the t u2am£ * seems to serve the purpose of showing 
■* 

that the practice concerned was religiously un¬ 
objectionable . 







S'i P* 100, xne purpose of the tradition is 

that even what the Prophet forgot (or was caused 

by God to forget) had a normative significance. 

For another example of the use of the expression 

11 sunnah of the Prophet”, see Muw .» p. 513. Por an 

instance where sunnah has been used without any 

explicit reference to the Prophet, but contextually 

it could mean nothing else but sunnah of the Prophet 

see ibid ,, p, 314 where M&lik states that in matters 

which are w faridah or nfifilah ” one may not innovate, 

* 

and may only follow that which the Muslims have 
followed, M&lik thereafter adds that the Apostle 
of Alldh performed i * tik&f and the Muslims came to 
know thereby the sunnah of i ( tikctf . Por still an¬ 
other instance of the use of sunnah meaning ” sunnah 
of the Prophet” see ibid ., p. ?? where M&lik quotes 
some scholars as holding the view that there had 
never been any call for prayer and iqdmah in the 
two * Ids ”from the time of the Prophet till to-day,” 
Thereafter M&lik adds: ”And that is a sunnah with 
regard to which there is no disagreement among us. ” 
Por his view that the sunnah followed by the Medi¬ 
ne se rested on the sunnah of the Prophet, see pp. 209 
f. and n. 132 below. 









the Proohet o 


without explicitly re1atin 


there are numerous reierences in 


igat al-din which is the 


model behaviour either of the Prophet (consisting 
of his sayings and deeds) or of his Companions. 

In Shaft*i, however Abu al-Baq&* point out, the u 


A so means that which is proved b; 
















ns of the sunnah (i.e., one of the four adillah) 


is also called sunnah (lo 




j, and "established 


religious practice without its being made fard or 

* 

wH.Iib and by this "established prentice is meant 
that which the Prophet consistently practised such 
as the prayer of tartwih . And if deviation of any 
suoh sunnah is considered blameworthy then it is 
termed sunan al-hud4 or sunnah mu’alckadah" (ibid.* 


p. 704). Some of the examples mentioned by Abu al- 

Baq&’ are noteworthy*. " Sunnat al - * ib Hd ah or sunnat 

al-ittib& t such as pronouncing of taltq during the 
“■ ‘"' ’ ’ • 

tuhr in which a person has not had sexual inter- 
* 

course; and the sunnah of mashdfikh such as number 


nine in brushing teeth", etc., (Kulllyg 


. 203 ). 


H&shimiy&t al-Kumayt . (Leiden, 1904 A.D.), p. 32, 
line 4. See Pazlur Rahman, op . cit .* p. 8 for 
reasons why sunnah here can possibly mean " sunnah 
of the Prophet" only and nothing else. Por another 
example of the use of sunnah along with the Qur’&n, 
see the treatise of Ibn al-Muqaffa', op . cit .* p. 


Of. Muw. Sh ., p. 315. 

See also ibid., p. 225j Huw. Sh ., p. 315, and 


often. 


This was the opinion of the majority of muhaddithfln 











See above 


For, as Goldziher has pointed out 


vox 


ana 


For this oppo 


ers wnicn are 


come 


in el-sunn ah) and o&e is not entitled 


against that which the Muslims 


have followed 









unna£ 


by iwz&* £), and 18 (in 
rfisuf), See also ibid 


xobjectionable 


.e position o 


■ly Development, p. 68 and 


Such a view would have been tenable 


only if the sunnah of what the Qur’&n terms as 
,illiiliyah had been extolled by the Qur’Sn. The 
most that can be said about .1 dhili practices is 










4< 

that the Qur'an does not oppose them if they do 

HOu conflict with its teachings, This is quite 
\ 

different from putting the j Uhllx practices and 
usages more or less on the same level as the 
Our’cin. 

Tt. IX, 6 (pp. 34 f.) and 8 ( P . 42). 

hhiSl* > 1 (p* II) • Id a parallel passage Abfl 

Yfisuf says that to say that * al. i h£dh£ k&nat . 

a’immat al-I-lusl;lii£h flan salaf is like saying 

" bi h£dhd raadat al-suHhah ” even though this might 

he the personal opinion ( ra’y ) of some of the 

mashS.* ikh of Syria who are neither well-versed 

in questions of wudfl ’, nor tash& hhud. nor usul 

* 

(ibid, > 3, p. 21). Even Ibn al-Muqaff a’ , 
who belonged to the class of secretaries of state, 
denounces tne trend of considering administrative 
practices to he sunnah . without there being any 
evidence of their having been in existence in the 
time of the Prophet or of the early Caliphs. See 
above, pp. 132 f. and n. 40, 

Ibid . , 24 (p. 76). 

Por this inference of ours, see below pp, 150 ff 
Kashsh&f , p. 703, Xu lliy&t , p. 203. See also 
i- uw «» PP» 226, 26S, 273? 568 and 845. Hence the 
• u 2o walk behind the funeral is a 


expression 














y ,: /;: 


expression see 


reasons for attaching so 


ce supported by the consensus 
see his letter-to Layth in al 


Ibid 


It may be noted, however, that along with this 
was the concept of the personal privileges of the 
Prophet so that a number of actions of his were 



























wuoiuoiou uu Dti uniquely peculiar to him and were 
not normative for others, 

See for instance, 2 r. XX, 5 ( pp . 24 and 34) and 
39 (pp. lo? f.) . for reference to it in ShaybSni, 

S0e 1&JW. Sh., pp, 178 and 180. 

See, for instance, Tr. IX, 8, 24 and n. 90 below. 

Por the connotfation of this term', see n. 40 
below. 

See n. 93 below. 

See Huja.j . passim . 

Tr. XX, 24 (p. 76). 

Ibid, , 18 (p. 57 ). Xmphasis is our own. 

- . - t-M*- -- 

- . , .. U f* „ 

P* X 64 . for the special position accordec 


to the 

first 

two Caliphs, see 

al, s 

Ibn 'Id 

ad in 

e 

Jawahir. pp. 157 

JU-L • 

Ibid 

VJ1 

a> 

For a’immat al- 

-hud 


Sum a n continued to De used in this sense even 
subsequently. See Xashshaf, p. 703 ; KulliySt . p. 203 
and Masafi, Kash al-Asrar . 2 vols., (Bulaq, 1316), 
70 I. II, P . 2f XaftSzani, op. cit .. volt II, p. 124. 
■This seems to be peculiar to the Kufian school 

3V 

and later became a, part of the Hanafi scale of Shan*£ 
values. See ibid,, rm. 121 f. 








wmcn snows 


utno 


support their doctrine in regard to washing by refer' 
ring to a practice of I bn * "Dinar which the ICufians 
















I 


» reject on the ground that ibn 'Umar was too meti¬ 

culous in the matter of washing, 

106. It, VIII, 3. 

107. Tr, IX, 24. See also above pp. 143 ff. 

108. See above p. 149. It is a non-technical usage 

and means "good example”, or "good conduct", 

109. See Ir. IX, 23. 


110. 

See, for example, ibid., 2 and 

20. 

111. 

Ibid., 2, • 5-bind 


112. 

See above pp, 141 f. 


113. 

ffi-r* TV O 

iA g ■A’-UU ^ @ 


114. 

See ibid., 1, 2, etc. 


115. 

See the standard works on Usui 

« 

al-Piqh, for ins 


ance, laftdzani, op. cit., vol, I. 

A A 

, p. 26| Amidi, 


op . cit ., vol. I, pp. 226 f. 

116. See Section II above, especially pp. 145 f. 

117, lor example of Awze/i’s reference to consensus 
as a supplement to the claim that the doctrine in 
question was based on the " sunmih of the Prophet", 
see It. IX, 2 (a continued practice backed by a 
saying of the Prophet), 3, 5, 13, 31. lor a doct¬ 
rine based on Abu Bakr's interpretation of the 
Qur ’ £n ana followed by the Muslims subsequently, 
see ibid ., 29 . 

See ibid ., 5, 14, 15, 24 and 32. Awz&’i’s state- 


118 








ment noia ., y; apparently is a reierence to con¬ 
sensus independent of traditions, etc., but Abu 
X&suf’s observation (loo. cit .) seems to show that 
a tradition on that question did exist which seems 
to be pre-supposed in Awza*i's statement, but was 
not explicitly stated. 

Ibid*> 6* Jor a similar expression, see ibid ., 
14. In his reference to consensus as a supplement¬ 
ary argument the usual form that Awza'£ adopts is 
to claim lack of disagreement, (see -passim , e.g., 

3), or to claim that the original practice intro¬ 
duced by the Prophet remained in operation till the 
assassination of al-Valid (A.H. 126), see ibid .. 1 
and 3 • 

See ibid., 5 and 31. (On both the occasions 
i.lmd * is claimed with regard to a practice or doct¬ 
rine introduced by the Prophet). 

See ibid ., 6, 9 and 14. In fact actual practice 
might even have ceased to be in operation. See, 
for example, ibid ., 1 and 24. 

Por its meaning, see above n. 40. 

See, for instance, Ir. IX, 3 (where reference 


has been made to -uninterrupted adherence by the 
Muslims to a practice initiated by the Prophet with¬ 
out ever disagreeing about it, a statement Vhich 









seems to be motiva- 


tna- 


ractice in question was a sunnah 


but without 


is, vol 


opponent of 






















y * i ^ tuie ui wiie same expression* to 

th aoo M TTn <3 cn IT^irSiT /? a c* -i -r>o a •• TJ o r < <-, v> .-w, m ,3 +u« 


htnese “misguiding desires", Hasan opposed the 
Qur'an which is "light and life" ( ibid ., p. 70). 
The opponents of rit'y used the word in this sense 
when they denounced it. The motivation of the 
opposition was the fear that "misguiding desires" 
might distort religion. For an interesting dis¬ 
cussion on ra'y , see Ibn al-Qayyim, 0£. cit., vol 
I? pp. 53 ff. Ibn al-Qayyim cites the use of the 
word with both good and bad shades of meaning, 

Ibn al-Muqaffa‘, on. cit,, p. 122. 


al •— i v i*u. q a 11 a 


qiyas , could lead to unhappy consequence (ibid 


Ibn 8.1-1- 

fuqaff a* 

, op. cit,, 

Ibid. , i 

). 126. 

In the 

view 

ra # y, even 

in its 

logical 

and 


p. 127). 


:t is also 


■esting to note that this 


use of ra y in a bad context is followed by its 
use in a good one. For instance, Ibn al-Muqaffa* 
advices the Caliph to codify legal doctrines in 
the light of "his ra'v inspired by God" ( ra'yuhu 
al-ladhi yulhimuhu Allah ) which should serve as 
the,legal code of the caliphate. Ibn al-Muqaffa* 
hopes that the fixation of doctrines according to 
the ra'y of the Caliph ( bi ra'y amir al-mu'minin ), 
would lead -to the development of a uniform lee-al 












the use of the method 


out that M -marizilah and a ra 





















Slius, is tills 


of normal legal implications on account of athar 













ior anoTner 


otner works o. 


wo aoove 










Por this see the examples cited above and 
those cited below pp. 302 ff. 

Por these scales, Introduction , pp. 120 ; 
Por its use in IbStYusuf, see nth dr A.Y.. 56 


Por its use in I®:;;;: Yusuf, see nth dr A.Y. . 56 , 

57 and 361. See also IQiardj and Tr. IX, passim . 
Por its use by Shaybina, see Muw . Sh ., p. 48, p. 
71, p. 73, p. 75 and p. 105. In this sense it is 
often opposed to ;Vhat is recommended but not 


.gatory, for 

which t 

.dly fixed. 

All the 

; on p. 105, 

illustr 

nes wdjib. 

though 0 : 


ifi term was not yet 


shows that by wdjib he meant those acts the ommis 
sion of which entailed sin (ithoi) (Ibid., p. 48). 


Por fard and wdj ib , see also Hula .j, p. 5 (fari 


dali fi Kitdb fill fin ) , pp. 6 and 9 (used in opposi 
tion to ndfilah ), p. 17 and often* Athar Sh ., pp 
94, 122, and often. 

Por the basis of this concept in the Qur'an, 
see II. 78 and 237. 

Ihe pains that Ibrdhim takes in order to make 
his concept clear and the lack of sharp distinc¬ 
tion between indifference and recommended, consti¬ 
tutes a forceful argument in favour of ^he authen- 





















but not prohibited; o 


tms con 


hould be combined 


ms conclusion is 


of this writer 


s were there even when tech 


even though the conce 


he process of being formu- 
andardised forms to express 
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The present and the following; chapters are 
specifically devoted to portraying the Kufiar 

*=S + 

Fiqh from the time of Abu Hanifah to Shayb&ni 
for the meaning of the term, see below p. 17 S 


n. 8, 


That the usul were four, howeve; 


literally correct 


.our were tne main 


sources of law and were supplemented by a nun 
of subsidiary sources such as istihsin , al - 


rarsalah 


etc. for tiiese. 


see the v/orks on' Ushl ai-Fiqh , e.g., Sarakhsi 
Usdl, ed., Abd al-Wafi’ al-Afghani, 2 vols., 


(Cairo 1372-73), see vol. II, pp. 65 ff., and 


pp. 199 ff. 

As for the formula of four-fold sources of 
lav/, even though the second century jurists 
would have agreed with it they would have dis 
agreed as to the connotation of terms, e.g., 
with regard to sunnah , particularly if it was 
used in the restricted sense so as to exclude 


the. precepts and practices of the Companions, 










of doctrines i 


autnor: 


but particularly 


cited above p. 94, n. 96 . See also the 


















•u jlueujl a; 


remarks about the Me dine se that on the question 
concerned tney had no athar and that whatever 
they had was merely ra’y ; p . 195 , where he 
opposes and jgiy a s to hthar . and often. 

YIlx f 3. See also Shift'£, Ikhtillf al - 
^adnth, on the margin of TJmm, vol. VII, pp . 117 

Cf. Cited hereafter as Ikh. Cf. Sarakhsi, Usdl . 
vol. II, pp, 105 ff. 

Inis is proved by the fact that the bulk of 
one questions on which the attention of the 
jurists was focussed pre-supposed the Quranic 
provisions and had been mainly stimulated by them, 
i’or this, see above pp. 75 f mf and 97 f. 

See above pp. 27 ff. 















true that a number of 


lues 


sue ] from the very;■■.beginning. ” 
24). fhls, however, is only a 


tn 


Quranic verse 


tnax t 


verse quoted by Umar had been elaborated in advance 













problem arose 


e nunc to, 


ayyad 


nd wido« 


ror the process, as ve have just pointed out, 


often was not of consciously v/or Icing out the 


legal implications of the Qur’fui, but trying to 
find what relevant guidance was found in the 
Qur’an relating to these Questions. See also 
n. 14 above and n. 20 belov;. 

See above n. 18. ■ To appreciate and examine 
Schacht's views, see ibid. , pp, 70 f., 73 , 101 
f., 181 f., 188, 193 f., 197 f., 204 f., -212, 

218, 226 f., 266 f., 279 f., ar.d 288, A carefull 
study of these evidences put forth by Schacht in 
support of his conclusions shows that his conclu¬ 
sion is exaggerated and inaccurate. Some of the 
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.ouse oi ner nusoana 


the evidence which, he 
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On the whole, the infe 


he has cited show arbitrari 
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iients: (l) that 


the Sha bi, the transmitter ox the tradition does 























not follow that t 


DOV 


which is followed b 



















tion of the same }>ortion by Schacht, Origins , p. 28, 
As for the translation of Schacht, it is inaccurate 
in this writer's opinion. 

Tr . IX, 5. 

For instance, Tr . I, 115 discusses the question 
whether the testimony of minors was admissible 
against one another. Abu Hanifah was opposed to 
its admissibility, while Ibn Abi LayId favoured it. 
In this discussion reference has not been made to 
Quranic verse II. 282 which .can be interpreted in 


such a manner as 


to exclude the acceptance of the 


testimony of minors 
however, refers to 
This does not neces 


against one another. Shaybani, 
this verse ( Athar Sh ., 634). 
sarily mean that Abu Hanifah was 


not aware of this Quranic verse,’ or of its relevance 
to the subject. Of. Akhbar al-Qudah , vol. II, pp. 
308 and 313- On the question whether one may read 
the Qur'an after having urinated and without having 
performed wu.du' , A than A.Y. , 327 mentions a tradi- 
tion from Ibn Mas i ud. The said tradition makes no 
explicit mention of and nothing else seems to explain 
the question satisfactorily excerpt that the question 
had arisen from the Quranic verse LVI. 79> and that 
the tradition merely signifies that the "pure" refer 


red to in the verse does not refer to, or at least 



















To consider a 
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house before the expiry of h 
tions do not refer to any Qu: 
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t>ro,i e 
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tine people oi 





























wie conceiDu 02 dp ac 
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Muqaff. 












picture of the 


5 

practice at the beginning of 
IslSm, as is shown by lr. IX, 1. In Muw, III, 

39 hMUM stapes: "Phis.. is our practice.” But 
it was not yet so in, tne tune of Zuhri, shortly 
before iialiic, So wfiiaJc’s recurrent expression 

j&jngga?._*.indan & , literally ‘the practice with us 1 , 

may mean here ant in other places only ”the 
[right] practice in our opinion_” (Origins, 

P. 68). 

?or a more detailed view of Schacht on 
'practice 1 , see ibid ., pp. 64 f., 67 , 70 f., 75 , 
147 ? 192 ff., 219 ff., 277, 285 f., 288: f., 292, 
294, 312, 314 and 318. 

See n. 155 above. 

See, for instance, pp. 209 f. above.. 

She Kufian attitude to ’practice' is reflected 
both negatively and positively, in the following 
statement of Abu Yusuf: "One does not decide a 
question of allowed ana foroidden ‘by simply 
asserting that people always did it. Most of 
people always aid is not allowed and ought not 
to be done. Ihere are cases which I could 
mention, .. .when the. great mass (* Jjmmah ) acts 
against a prohibition of the Prophet. In these 
Questions one has to follow the sunn ah which has 
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attitude of the 


mx w. an, , p . 14a. 4'or the 

Hedinese to isolated traditions, see Ir. Ill, 
148; and Ris&lah . p, 534. 

See his works and the works of Shayb&nl, 
passim . 

For an explanation of this apparent inconsis 
tency see above p. 214 and n. 146. 


Bdu, pp. 36O, 375 , 390. 

Huw. Sh . t p. 113. See also Ir. II, 11 (d). 

For some instances, see Origins , p. 38. 

See Ir. VIII, 1 and 13; Ikh-, 'pp. 195, 360 etc 
For identification of sunnah with formal tra¬ 
dition from the Prophet, see Ir. Ill, 148, 


(p. 249) 


9 and 138;' Ikh., pp. 27, 51, 


57, 357; Uni 


V, 172, and often 


See Dm., 58. 

Ris&iah ; Ir. Ill; and Dm ., passim . See espe¬ 
cially Dm., p. 138. 

See also above pp. 208 f., 221 ff., and below 
pp. 231 f. 

See above pp. 228 f. 

This is evident from the use of technical terms 
of the science of tradition which we find in the 
writings.of the contemporaries as well as pre¬ 
decessors of Slidfi'i. For some of these terms. 
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hot* mrusworuny ; xjoou . , py ixna o( snow uixau uuv 
Medinese rejected a tradition from the Prophet 
on the plea that 'Umar would be better informed 
about the Prophet than Sa'd, the transmitter of 
the tradition concerned from the Prophet which 
again implies the inauthenticity of that tradi¬ 
tion, 

Ikh ., 325. 

Pdsdlah , pp, 433 ff. 

Ir. Ill, 39, 87, 119. 

Ibid,, 148, (p. 243). 

Ibid ., 2, Ikh., pp. 138 if. 

For a more severe criticism of the Medinese 


by Sh&fi'i see Ir. Ill in comparison with Ir. I, 
Ir . VIII, and Ir. IX, passim, where Sh&fi'i 
criticises the Kufians. 

Ikh ., p. 336. See also Ir. IX, 10 where Awz&'i 
refers to a practice from the Prophet without 
isnjd, which is rejected by Abu Yusuf who points 
out: "We have not heard that from the Prophet or 

any of his Companions. It is uni mown to scholars. 
Had it been in the maah&zi , it would not have been 
unknown to us". Ihen Abu Yusuf cites., a tradition 
from Ibn 'AbbIs in support of the doctrine of his 


school. See also ibid., 


31: Abu Ydsuf rejects 
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See n. 210 above 
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majority of the legal dicta 
Prophet are apocryphal and 
process of '’tack-prelection 
(Couison, op . cit ., -p, 64 ). 


tributed to t 


sold 


same view, the most notable among whom is Fazlui 
Rahman. See his Islamic Methodology , on . cit., 
pp. 5 f. 


hi his actual use of th 


argument Schacht has not been mindful even of the 
stipulation which he himself mentions, viz., the 


non-use of 


Lition "as a legal argument in a 


discussion which would have made reference to it 


imperative 


{Emphasis is our own;. if or an 


example cited by Schacht himself which seems to 
contradict one of the assumptions on which his 
argument is based, see ibid ., p. 142. 

It would also be interesting to note that Schacht 
himself has often used later sources for the doc¬ 
trines of the first and the second centuries in 
flagrant violation of the principles he enunciates 

( ibid ., pp. 140 ff.). Ee cites an argument of 
A « 

Shayb&ni .in favour of a doctrine of his school, 
for instance, on the basis of a late fifth century 
book viz., SaraKhsI, Uabsut, and observes that 
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oi a tradition necessarily meant its non—existence 
Shaybdni as w Q know was younger than Abu Ydsuf 
who was also his teacher. Moreover, ShaybUni , 
edited tne works of Abu Yusuf and himself composed, 
works which were Either based on or parallel to 
those of Aod Ytlsuf, Hence, if a considerable 
number of traditions^which are nontioned by Abu 
Ydsuf are not £ofind in the parallel works of 


Shaybdni this fact undermine 
those assumptions (mentioned 


s t*ie validity of 
above pp, 235 f.) 


which alone can sustain the e silentio method 
adopted by Schacht. 


See also nn. 115, 116 and 120 above. 

For explicit mention of foregetting traditions, 
or their isndd , or of loss of books containing 
these traditions, and of not citing all the tradi¬ 
tions that one knew, see iXlcXTcXJ) 9 J) * 57 Risdidi , 


p. 431. Shdf i i's passage is all the more instruc¬ 


tive. He mentions the following: (l) There are 
several traditions which he has cited in his work 
as interrupted even though he had heard them as 
muttas11 and nashhur . He preferred, however, to 
mention them as interrupted traditions because of 
his lack of full memory. (2) He lost several of 
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xraaixions 


which he [stillJ remembered verified by scholars, 
( 3 ) He omitted several traditions for fear of 


increasing the bulk of his work. He put forth 


what was enough, says Shelf i 


without attempt: 


to record all that he knew. See also Ursirt , vol. TV 
p. 177 1 vol. VI, pp. 3 and 172 ) vol. VII, p. 41. 
-Among the present-day Western . scholars, Coulson 


nas initials 


.n a tentative manner, tne process 


of questioning the assumptions behind Sohaeht*s 
method. (See Coulson, History, pp. 64 ff.). 


Corn.son cites, oy way 0: 


.ustration, Schacht's 


usions on the tradition regarding "six slaves 


^citea in Origins 


). 201 f.). whi 


cn restricts 


the power of testamentary disposition to one-third 
of the deceased's assets, to be a tradition of 
Umayyad origin (back-projected to the Prophet). 
Schacht considers this to be "explicity stated" 
in I-ISlilc's Huw . where it is recorded that, when a 
man on his death-bed manumitted the six slaves who 


were his property, kban b, 


Uthm&n (d. 105), the 


governor of Medina drew lots between them and set 
free only the winning two. Moreover, Schacht is 


of the opinion that the tradition with its full 


isncld going back to the Prophet dates "only from 










second century, because Shaft i states tnat it 


is the only argument which, can bo adduced against 

the doctrine of ftvnts on another problem of legacie 

* 

whether the alleged dfptrine of fSwus is authentic 
or not, the tradition cannot have existed in the 
time of historical SlSwus who died in A.H. 101" 


( Origins , p 


202 ) 


>r a reiut; 


Li Wi wnu 


the assump¬ 


tions underlying Schacht's line of argument, see 
Coulson, _oru cit ., pjj. 66 ff. Regarding the second 
part of the argument, Coulson is alive to possibi¬ 
lities other t iiOji oil e one v/hich alone appears to 
Schacht as plausible and thus comes close to our 


own position stated above pp. 60 ff. {To cite 
Coulson: "Schacht's second argument, then, that 

the {Tradition did not exist in {Tawus’s time because 
if it had, lie could not have maintained the view 
he did, is only valid if we assume (a) that {D&wus 
would necessarily be aware of an existing {Tradition 
(b) that he would interpret it in exactly the same 
way as ash-Sh&fi' 1 did, and (e) that he would con¬ 
sider himself bound by it. Each of these supposi¬ 
tions is open to serious objection" ( ibid ., p. 67). 
Por his criticism of these suppositions, see ibid ., 
pp. 67 f. 

See above Chapter I. nn, 87 and 91. 









Montgomery Watt was confronted with a similar, 
if not identical problem while undertaking the 
task of writingffche biography of the Prophet. It 
is significant that he adopted a considerably dif¬ 
ferent attitude powards the early sources on sirah . 
(See Muhammad at Mecca , Oxford. 1953 A.D., pp. xi 
ff•; Muhammad af Medina . Oxford, 1956 A.D., pp. 336 


, oxiora, 


ff. •, and Muhammad : Prophet and Statesm an. 0. 

1961 A.P., pp, 244 f.). 

The present writer considers a full-scale dis¬ 
cussion as to tiie extent to which the traditions 
from the Prophet (e.g., those recorded in the six 
canonical collections of hadith ) are authentic to 
be beyond the scope of the present study. Ivor does 
he consider himself, am the present stage of his 
knowledge of uo-ditii and its auxiliary sciences 
^ e • S* > Asra a±-111 n al , etc .) , to be competent to 
deal with the subject. It suffices for the purpose 
of tins study to record that many of the conclusions 
01 the present-day Western scholarship on the sub¬ 
ject are invalid and exaggerated, and thus to 
affirm the possioility of the authenticity of a 
considerably greater number of traditions than has 
generally been recognised by current Western sch¬ 
olarship . 
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See above pp. 204 Of. 

One of these considerations was the idea that 
the Prophet had certain privileges which were 
shared by none ant that in matters involving these 
privileges, it §§§ls Strong to derive any norm from 
the conduct of the Phophet. (See Tr. IX, 5, pp. 24 
.and 34; Hujaj , pp. 34 and 231*, Hnw. Sh. » 166 f and 
often). This particular consideration continued 
to influence the Kufian doctrines, for other such 
considerations which led to restrictive interpretation 
of traditions, see Origins , pp. 4? ff. Shis also 
reflects the corresponding decrease of the use of 
ra’y . 

Khar2,1 , pp. 64 ff. 


Muw,. Sh. , p, 331. The Hedinese too used to inter¬ 
pret traditions from the Proplier restrictively. See, 
e.g.", Sr . Ill, 61 which mentions the I-ledinese doct¬ 
rine that the application of the ruling of the Pro- 

\ 

phet that the I filler Ox tub enemy-soldier was en¬ 
titled to his spoils, rested on the discretion of 
the army 'commander: the killer would be entitled 
to the spoils only if the army commander had so 
announced, and not automatically. Sh£fi'£ dis¬ 
agreed with this and formulated a principle for such 












occasions 


: "She decision of tne fropnet to grant 
something has a general import until there is any 
evidence from him that his statement should have a 
restricted application,.. 11 ( loo . cit.). 

for relevant instances in regard to the Medinese 
see pp. 220 f. See .also Origins , pp. 23 f. See 
also n. 241 biiov. 

Shis conclusion is cased on a broad- survey of 
the examples of the supercession of traditions from 


the Prophet by traditions from the Companions, es- 
pecially those mentioned by Shelf i i in Ifctm and ikh . 
See above pp. 231 f. 

for the traditionists and their legal theory, 
see Origins , pp. 253 ff. 
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and has been practised by the rulers, more or less 
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usuf counters this by noint- 


ing out that on the question concerned only one 
tradition had come down, and that solitary tradi¬ 
tion was irregular. Significant also are the pas¬ 
sages v, herein Abu Yusuf disapproves of undocumented 
reference to practice, and calls for formal and 
well-attested traditions ( ibid ., 1 and 9)® 

Shis w r as the doctrine of Habi' . (Sr. Ill, 148, 

p. 242). 

See Origins , nr. 83 ff. 

See Malik’s letter to layth b. Sa'd, cited above 
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See above p. 252, n. 263. 

3?r.I. 183. See also ibid . , 89 where Shift'i 
mentions the Kufians as those who profess not to 
oppose the doctrine of any Companion. 

Tr. VIII, 9 . 

Of. Schacht 1 s observation that the consensus of 
the Companions took, in the nature of things, the 
fora of a silent approval (i.jml' sukuti) in later 
terminology. ( Origins , p. 82). 


Me dine se, see T: 


the Me dine se as fol 
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"A decision given by 


'Umar, according to you, is public and well-known 
and can only have proceeded from a consultation 
with the Companions of the Prophet, therefore, his 
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opinion, or the opinion of the majority of them.... 
and you say that his decision in Medina is the same 


as their general consensus." 
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Of. the view of the Basrian opponent of Shift'i in 
Tr. Ill, 148 (p. 244). 

See, for instance, IGiaraj , p. 174, on the question 
of stealing ‘Umar consulted people, says Abu Yusuf, 
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■bsut, vol. XIV 
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For Awza i‘s 


Schacht as well (Origins, p 


legal thought, see Origins , pp. 285 ff«, 288 f 


For a comparison of the legal thought of Abu 
Hanifah and Mlik, see I-fuw. j Huw. Sh.i and Hu.i aj 











A. A 

Abu Hanif ah consistently raises the question of 
competence of jurisdiction. See also Sr, IX, 41 
(where Abu ganlfah's doctrine followed by Abli 
Yusuf, takes consideration of a relevant technical 
distinction). 

Origins, p. 294. 

Loo » cit . . . - 

hoc . cit . 

See,e ,g., hr. I, 32, and often. In Abu Hanifah 
too we find attempts at the fusion of thepe two 
different elements., This is evident from Abu 
Hanifah's occasional use of istihs&n, and consi- 
deration of the political interests of the Muslims 
which underlies a number of his doctrines mentioned 
in Ir. I, 19} Hud an . pp. 157 f., 208, 215 f 
etc. On the whole, however, in Abu §anifah the 
balance was tieted towards formal legal considera¬ 


tions 






























Elie will be evident from 


the examples cited immediately below. 

Hui a.1 . pp. 117 f. Of, a similar case ibid .. 
p. 119 (the question of zakdh on merchandise which 
had lain idle for several years). 


ports 


Ibid 


Abd al-'Aziz supporting the doctrine 


from 4 Umar b 


Cf. ibid 


Ibid 


Cf. a parallel case ibid ., pp. 213 f. She 
Kufian reasoning in both the cassis the same. 

Ibid ., pp. 235 f. Por another example indicat 
ing the same attitude, see ibid., pp® 251 f. 








For the Kufian interpretation of the word 


tafar rug occuring in the tradition concerned, see 

Hu,iaj, p. 23? ff. 

Ibid ., pp. 23? ff. 

Ibid ., pp* 214 ff. lor Shayb&ni's reasoning 
in refutation of the Medinese doctrine, who argued 
that the Medinese judgment was based on excessive 
precaution, see ibid .. p. 215. lor the same in¬ 
dictment, see also ibid ., p. 218, and elsewhere. 

Such a transactions seems to have been neces¬ 
sitated by foreign trade which led to the use of 
several currencies. This seems to be evident from 
the tradition from MujShid cited in ibid ., p. 216. 

Ibid ., pp. 215 f. l'his allegation is made fre¬ 
quently, see ibid ., jp. 216, 218, 221, 222, 225, 

251 and often, specially in regard to the questions 
of sale and exchange. 

Ibid ., pp, 216 f. 

For these scales, see Introduction , pp» 120 ff. 
Hujaj , pp. 173 ff. 

Ibid ., pp. 134 f. For another example, see ibid , 
pp. 188 f., and often. 

For our remarks about the similarity between the 
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CONCLUSION 


Her© the term legal has been used in its broader 
sense, and hence refers to the body of rules by 
which one’ is bound. 

fhat is, if there is positive semantic evidence 
about the existence of a concept, we can confidently 
make an affirmative statement. But if, on the cont¬ 
rary, the semantic evidence of a concept is lacking, 
this does not necessarily mean the absence of that 















APPENDIX I 


The following la the text of the letter written 
"by this writer to Prof. Schaoht, seeking Me classifi¬ 
cation on certain questions. 

12/18 Bunder Boad, 

Karachi. 

January 26, 1966. 

Dear Prof. Schaoht, 

Hope this letter finds you in enjoyment of good 
health and happiness. 

Many thanks for your previous letter dated the 
11th September, 1965, answering my queries. My thesis 
has proved quite stichy. I hope the next month and 
early March will see its completion. 

There are quite a few points on which I am urgently 
in need of your clarifications and guidance. I am sure 
you will not mind the trouble that I am giving you for 
which I thank you in advance. (All references are to 
Origins ). 

1 . On p. 25 you write: "Traditions from the Prophet 

are often superseded by traditions from Companions, 
or disregarded even without any apparent reason. w 
The last part of the statement has not been 

KgC 




supported by any evidence. 

On p. 48 yon remark: "Another easy method of 
disposing of traditions from the Prophet was 
to represent them as particular commands, appli¬ 
cable only to the occasions when they were 
given.,.. The examples adduced here are Medinese, 
but the Iranians also used this argument. w You 
have not cited any examples with regard to the 
Iraqians* 

On p. 29 you write with regard to the Iraqians 
that: "traditions from. Companions supersede 


traditions from the Prophet 


I found scarcely 


any evidence for this during my reading, nor is 
there any example of it to be found in Origins , 
except the one you cite on p. 75 (ref. Khard.j , 
p. 99). 

On p. 21 you refer to Ikh., pp. 34 ff., to Sh&fi'i's 
argument against the Iraqians. I checked these 
pages hoping to find something in support of the 
above contention but found no examples of the 
supercession of traditions from the Prophet by 
those from Companions. Will you be so kind as to 
point out, even if very briefly, some of the glar¬ 
ing examples that you might have come across? 

On p. 30 you mention the occasions when the Iraqians 








reject traditions from the Prophet and one of 


them isi ”or simply for systematic reasons: 
because the tradition in question would make the 
doctrine inconsistent, w I found no evidence in 
Origins concretely supporting this conclusion. 

On p. 21 you refer to Xkh .» 30 ff. as an evidence 
of Sh&fi*£*s allegation against both the Hedinese 
and the Iraqians that they neglect traditions in 
favour of systematic conclusions. On which page 
does Sh&fi*i refer to the Iraqians? 

5. On p. 29, n. 2,, you refer to n lr. IX, 40 and 
elsewhere” in support of your view that the 
Iraqians claimed that the Companions would not 
have been unaware of the practice and decisions 
of the Prophet. Ir. IX, 40, however, does not 
refer to the subject you have mentioned. 

6 , On p. 30 you write: ”Shafi*i is justified in 
charging the Iraqians with accepting traditions 
more easily from Companions than from the Prophet. 
(Ikh.. 345 f»)”. I looked up to Ikh., 345 f., but 
found no charge of that kind levelled against the 
Iraqians. 

I wonder if there is any error in -^age-reference. ' 
Ihe main purpose of my writing to you for the . 
moment is to find out what concrete evidences you have 















for the statement that the Iranians allowed traditions 
from Companions to supersede traditions from the Prophet 
Heedless to say I will feel deeply obliged to you 
for your clarifications. 

Yours sincerely, 
(Zafar Ishaq Ansarl) 

Prof. J. Schacht, 

348 Ivy lane, 

Englewood, N. J., 

XT. S. A . 

On the following page is photostat copy of 
Prof. Schacht 1 s reply to the letter in which he gives 
further evidences in support of some of his conclusions. 
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the occasional supercession of traditions from the prophet 
by traditions from the Companions. Vie have also cited a 
few examples of that and have tried to explain them by 
placing them in their historical context (see above, pp. 
207 ff.)♦ In his Origins Schacht has also referred to the 
same phenomenon and has stressed that both the Medinese 
and the Kufians practised this consistently. Scnaenx 
expresses his views on the question in a manner wnicn 
suggests that it was a well-established principle 01 xhe 
Medinese and the Iraqians to have traditions from the 
Companions supersede traditions from the Prophet (see 
Origins, pp. 23 and 29 f.). With regard to the Iraqians, 
for instance, Schacht writes: "Shaf i* i is jusxiiied in 
charging the Iraqians with accepting traditions more 
easily from Companions than from the Prophet. . . ,l (ibid., 
p. 30). While it is true , as we have seen, that this 
supercession did occasionally take place, it would be 
wrong to think that this was a full-fledged principle. 

Such an inference would have been plausible only if the 
Companions were deemed to be invested with an authority 
higher than, or at least equal to, xnat of the iropneo. 
'Phis obviously was not the case —— a fact which is proved 
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by the reasons adduced by the ancient schools in self¬ 
justification whenever they disregarded a tradition from 
the Prophet in favour of one from some Companions or of 
a 'practice' (see above, pp. 231 ff.). In addition to 
what Sohacht has written on this question in Origins , he 
has adduced further evidences in support of his conclu¬ 
sion in his letter addressed to this writer (see above, 
appendix I). A brief scrutiny of his evidences on this 
question in respect of the Iraqians is being essayed in 
the following pages : 

Sohacht refers to the following passages? Tr. II, 
18(e); Ris ., p. 75 ( Umm edition); and Huw. Sh ., p. 87, in 
support of his conclusion. 

(1) So far as Tr . II, 18(e) is concerned, Sohacht has 
taken the statement of Shafi '1 at its face value despite 
the polemical context in which it was made. The question 
concerns the enforcement of certain punishments in which 
connection Shafi‘1 cites a tradition from the Prophet 
which was transmitted by '.All, but was not accepted by 
the Kufians. Instead, adds Shafi'i, "... hum yukhalifun 
hadha il£ ghayr fi'l ah ad 'alimtuh min ashab al-nabi . 11 

It is evident that in this instance Shafi'i is not even 
accusing the Iraqians of having traditions from the Com¬ 
panions supersede traditions from the Prophet. 

(2) The second instance is a passage which occurs in 












75 (Umm edition). Strangely enough 
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how this rule works in practice 
where the Iraqian opponent folio 


opinion oi idh 


enough, now tne 


its translation 


Baltimore, 1961 A.D., p. 325), the Iraqian interlocutor 
of Shafi‘i repliedi "No, if it [i.e., the tradition] is 
established to be from the Prophet" (cf. loo. cit.). 
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“the ritual prayer® Ibrahim mentions a traditions from 
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that Umar increased it to eighty; that while each of 
these constituted sunnah, the Xufian school was agreed 
in favour of eighty stripes. 

A study of the traditions on this subject showfe 

that during the tine of the Prophet the quantum of the 

punishment had not been definitively fixed. The Qur'fin 

had, however, condemned drinking in very strong terms, 

denouncing it as a work of the Satan (?. 90. See also 

II. 219 and V. 91). So wonder, then, that the Prophet 

should have tried to punish those who violated the 

Quranic prohibition. Traditions mention that whenever 

such an offender was brought before the Prophet, he used 

to ask those who happened to be present on the occasion, 

to beat him. The result was that people beat him with 

their hands, with pieces of cloth, with sandals, with 

plam-leaves. Even the number of blows does not seem to 

have been precisely fixed at forty. Instead of a definite 

round figure, the traditions in Muslim, Abu Dawud and 

Tirmidhi mention " around forty" blows. The alleged act 

a 

> * 
of ‘Umar seems to have been, therefore, in the nature of 


making fixed and definite what was before him fluid and 
somewhat uncertain, a measure which-seems to be in keeping 
with his attitude to administrative matters as a whole. 
(See, for a similar instance, pp. 257 f» above). More¬ 
over, while it is true that the earlier generations of 
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